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INTRODUCTION

1.

In this Report and Order, Order on Reconsideration, and Further Notice of Proposed

Rulemaking (Order) the Commission addresses cost recovery and other matters relating to the provision
of telecommunications relay services (TRS)' pursuant to Title IV of the Americans with Disabilities Act

" The term telecommunications relay service means “telephone transmission services that provide the ability for an
individual who has a hearing or speech disability to engage in communication by wire or radio with a hearing
individual in a manner that is functionally equivalent to the ability of an individual who does not have a hearing or
speech disability to communicate using voice communication services by wire or radio.” 47 U.S.C. § 225(a)(3). As

(continued....)
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of 1990 (ADA).> This Order contains, first, a Report and Order addressing: (1) cost recovery issues
arising from the TRS Cost Recovery MO&O & FNPRM:® (2) cost recovery issues arising from the /P
Relay Declaratory Ruling & FNPRM;" (3) issues arising from the Notice of Proposed Rulemaking
contained in the Second Improved TRS Order & NPRM;® (4) petitions seeking extension of the waivers
set forth in the VRS Waiver Order’; (5) the 711 Petition; (6) the petition by a provider of VRS for
“certification” as a TRS provider eligible to receive compensation from the Interstate TRS Fund®; and (7)
the petition for limited waiver concerning Video Relay Service and interpreting in state legal
proceedings.” This Order also includes an Order on Reconsideration addressing petitions for
reconsideration of three TRS matters: (1) the petitions for reconsideration of the June 30, 2003 Bureau
TRS Order' with respect to the per-minute compensation rate for VRS; (2) the Second Improved TRS
Order & NPRM; and (3) the Coin Sent-Paid Fifth Report & Order."" Finally, this Order contains a
Further Notice of Proposed Rulemaking (FNPRM) seeking comment on various TRS-related matters

(...continued from previous page)

discussed further below, TRS “includes services that enable two-way communication between an individual who
uses a [TTY] or other nonvoice terminal device, and an individual who does not use such a device,” id., as well as
non-English relay services, Speech-to-Speech services (STS), and Video Relay Services (VRS), see 47 C.F.R. §
64.601 (9), (12), & (17), respectively. TRS also includes what is called IP Relay, whereby a user may connect to a
TRS facility via a computer (or other similar device) through the Internet.

2 Pub. L. No. 101-336, § 401, 104 Stat. 327, 336-69 (1990), adding section 225 to the Communications Act of 1934
(Act), as amended, 47 U.S.C. § 225; implementing regulations at 47 C.F.R. § 64.601 ef seq. In Title IV, Congress
announced that “[i]n order to carry out the purposes established under section 1 [of the Communications Act of
1934], to make available to all individuals in the United States a rapid, efficient nationwide communication service,
and to increase the utility of the telephone system of the Nation, the Commission shall ensure that interstate and
intrastate telecommunications relay services are available, to the extent possible and in the most efficient manner, to
hearing-impaired and speech-impaired individuals in the United States.” 47 U.S.C. § 225(b)(1).

3 Telecommunications Services for Individuals with Hearing and Speech Disabilities — Recommended TRS Cost
Recovery Guidelines/Request by Hamilton Telephone Company for Clarification and Temporary Waivers,
Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, CC Docket No. 98-67, FCC 01-371,
16 FCC Red 22948 (Dec. 21, 2001) (TRS Cost Recovery MO&O & FNPRM,).

* Provision of Improved Telecommunications Relay Services and Speech-to-Speech Services for Individuals with
Hearing and Speech Disabilities, Declaratory Ruling and Second Further Notice of Proposed Rulemaking, CC
Docket No. 98-67, FCC 02-121, 17 FCC Red 7779 (April 22, 2002) (IP Relay Declaratory Ruling & FNPRM).

> Telecommunication Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Second Report and Order, Order on Reconsideration, and Notice of Proposed Rulemaking, CC Docket
No. 98-67, CG Docket No. 03-123, FCC 03-112, 18 FCC Rcd 12379 (June 17, 2003) (Second Improved TRS Order

& NPRM).

® See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Order, CC Docket No. 98-67, DA 01-3029, 17 FCC Red 157 (Dec. 31, 2001) (VRS Waiver Order).

7 Sprint, Petition for Declaratory Ruling, CC Docket No. 98-67 (filed May 27, 2003) (711 Petition) (addressing
access to 900 pay-per-call services via 711 dialing).

¥ Hands On Sign Language Services, Inc., Application for Certification as an Eligible VRS Provider, Request for
Expedited Processing and Request for Temporary Certification During Processing (filed Aug. 30, 2002) (Hands On
Application).

? Communication Services for the Deaf, Petition for Limited Waiver and Request for Expedited Relief, CC Docket
98-67 (filed June 12, 2003) (CSD Petition).

10 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Order, CC Docket No. 98-67, DA 03-2111, 18 FCC Red 12823 (June 30, 2003) (Bureau TRS Order).

" Telecommunication Relay Services and the Americans with Disabilities Act of 1990, Fifth Report and Order, CC
Docket No. 90-571, FCC 02-269, 17 FCC Red 21233 (Oct. 25, 2002) (Coin Sent-Paid Fifth Report & Order).
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relating to the two Internet-based forms of TRS, IP Relay and VRS. We also seek comment on issues
concerning the TRS Advisory Council'* and the abuse of communications assistants (CAs) handling TRS
calls. We have concluded that it is in the interest of administrative efficiency to consolidate the various
proceedings into this Order."

2. Over the past decade, the Commission has issued dozens of orders addressing the
provision of telecommunications relay services.'* In these orders, the Commission has steadily expanded
the scope of TRS and the features and services available to both persons with hearing and speech
disabilities, and to other persons who desire to communicate by telephone with persons with hearing or
speech disabilities.”” In this Order, we take another step toward fulfilling the goals of Title IV of the
ADA by further refining the rules governing the provision of TRS. We also take, in the FNPRM below,
what may be the first steps in expanding the forms of TRS that are mandatory TRS services. In this
regard, this Order also reflects the vital role that broadband services can play in consumers’ lives, the
economy of our nation, and the fulfillment of important social policy objectives.

I1. BACKGROUND

3. The purpose of the ADA is “to provide a clear and comprehensive national mandate for
the elimination of discrimination against individuals with disabilities.”'® In adopting Title IV of the
ADA, Congress recognized that persons with hearing and speech disabilities have long experienced
barriers to their ability to access, utilize, and benefit from telecommunications services.'” As a result,
Title IV requires common carriers offering telephone voice transmission services to also provide TRS
throughout the area in which they offer service so that persons with disabilities will have access to

12 See generally 47 C.F.R. § 64.604(c)(5)(iii)(H).

1 Cf. Second Improved TRS Order & NPRM at 1 & n.5 (addressing several proceedings involving related issues in
same Report and Order).

' See generally Second Improved TRS Order & NPRM at § 6 n.26 (listing TRS orders).

" In this regard, we emphasize that TRS is intended to benefit not just persons with particular disabilities, but all
persons as the availability of TRS eliminates telecommunications barriers that also prevent, for example, hearing
individuals from initiating telephone calls to persons with hearing disabilities. See H.R. Rep. No. 485, Pt. 2, 101st
Cong., 2d Sess. 135 (1990) (House Report) (noting that TRS benefits all society); S. Rep. No. 116, 101st Cong., 1st
Sess. 83 (1989) (Senate Report) (same).

10 See 42 U.S.C. § 12101(b)(1).

17 See, e.g., House Report at 129; Senate Report at 77-78. The ADA is aimed at eliminating discrimination against
persons with disabilities in nearly all facets of society, including access to the telephone system. As an anti-
discrimination statute, it is the logical outgrowth of civil rights legislation dating back at least to the landmark Civil
Rights Act of 1964 (see 42 U.S.C. § 2000a et seq.), as well as the federal civil rights protections for individuals with
disabilities first established by the Rehabilitation Act of 1973 (see 29 U.S.C. §706 ef seq.). The congressional
“Findings and Purposes” section of the ADA confirms as much, stating that “individuals with disabilities continually
encounter various forms of discrimination, including ... the discriminatory effects of architectural, transportation,
and communication barriers,” and therefore that it is the purpose of the ADA to provide a “national mandate for the
elimination of discrimination against individuals with disabilities.” 42 U.S.C. § 12101 (emphasis added). The
legislative history of the ADA also reflects both the statute’s place in the long line of federal civil rights laws and,
more particularly, Title IV’s goal of ending discrimination against persons with disabilities that results from
communications barriers. The House Report states, for example, that “[t]he [ADA] completes the cycle begun in
1973 [with the Rehabilitation Act] with respect to persons with disabilities by extending to them the same civil
rights protections provided to women and minorities beginning in 1964.” House Report at 25. With respect to
telecommunications, the House Report notes the need for “Federal prohibition of discrimination on the basis of
disability in ... telecommunications.” /d. at 28. The ADA and its legislative history, therefore, squarely present the
problem at which Title IV is directed: millions of Americans cannot use the nation’s telephone system because it
does not accommodate their hearing, speech, or other disability.
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telecommunications services, and provides that they will be compensated for their just and reasonable
costs of doing s0."® The intent of Title IV is to further the Communications Act’s goal of universal
service by providing to individuals with hearing or speech disabilities telephone services that are
“functionally equivalent” to those available to individuals without such disabilities."’

4. TRS and the Design of the TRS Regulations. Section 225 sets forth several overarching
principles governing the provision and regulation of TRS. First, section 225 requires the Commission to
ensure that TRS is available “to the extent possible and in the most efficient manner” to persons with
hearing or speech disabilities in the United States.”® Second, section 225 requires that TRS provide
“functionally equivalent” telephone service for persons with hearing or speech disabilities.”' Further, the
statute requires that the Commission’s implementing regulations encourage the use of existing technology
and not discourage the development of new technology.” Finally, the regulatory scheme distinguishes
between intrastate and interstate TRS services, and is reflected, in part, by the arrangement whereby
states are responsible for the reimbursement of the costs of intrastate TRS and the Interstate TRS Fund is
responsible for the reimbursement of the costs of interstate TRS.> With the recognition of VRS and IP
Relay as forms of TRS, new issues have arisen, including how to determine whether a particular [P Relay

'® TRS enables an individual with a hearing or speech disability to communicate by telephone or other device with a
person without such a disability. This is accomplished through TRS facilities that are staffed by specially trained
communications assistants (CAs) using special technology. The CA relays conversations between persons using
various types of assistive communication devices and persons who do not require such assistive devices. We have
explained the paradigm of a “traditional” (e.g., TTY text-based) TRS call this way: When a person with a hearing or
speech disability makes a TRS call, the user dials a telephone number for a TRS facility using a text-telephone
(TTY). In this context, the first step for the TRS user, the completion of the outbound call to the TRS facility, is
functionally equivalent to receiving a "dial tone." The caller then types the number of the party he or she desires to
call. The CA, in turn, places an outbound voice call to the called party. The CA serves as the "link" in the
conversation, converting all TTY messages from the caller into voice messages, and all voice messages from the
called party into typed messages for the TTY user. The process is performed in reverse when a voice telephone user
initiates a traditional TRS call to a TTY user. See generally Telecommunications Relay Services and Speech-to-
Speech Services for Individuals with Hearing and Speech Disabilities, Report and Order and Further Notice of
Proposed Rulemaking, CC Docket No. 98-67, FCC 00-56, 15 FCC Red 5140 at § 2 (March 6, 2000) (Improved TRS
Order & FNPRM).

1 See, e. g., House Report at 129-130 (Section 225 “imposes on all common carriers providing interstate or intrastate
telephone service[] an obligation to provide to hearing and speech-disabled individuals telecommunications services
that enable them to communicate with hearing individuals. These services must be functionally equivalent to
telephone service provided to hearing individuals.”); 47 U.S.C. § 225(a)(3). The statute also provides, however, that
common carriers can meet their obligation to provide TRS “individually, through designees, through a competitively
selected vendor, or in concert with other carriers.” 47 U.S.C. § 225(c). Therefore, every common carrier required to
offer TRS need not necessarily do so individually.

247 U.S.C. § 225(b)(1); see also House Report at 129.
2147 US.C. § 255(a)(3).
2 47U.S.C. § 255(d)(2).

3 47U.S.C. § 255(d)(3). The costs of TRS are not directly recovered from TRS users. Congress expressly made
clear that TRS users cannot be required to pay for the costs of TRS. Section 225(d)(1)(D) provides that our
regulations must “require that users of [TRS] pay rates no greater than the rates paid for functionally equivalent
voice communication services with respect to such factors as the duration of the call, the time of day, and the
distance from point of origination to point of termination.” 47 U.S.C. § 225(d)(1)(D). In enacting such a regulation,
see 47 C.F.R. § 64.604(c)(4), we explained that the functional equivalency mandate required us to ensure that
carriers’ charges for TRS “not exceed charges of functionally equivalent voice service between the same end points,
without regard to how the call is routed.” Telecommunication Services for Hearing-Impaired and Speech-Impaired
Individuals, Notice of Proposed Rulemaking, CC Docket No. 90-571, FCC 90-376, 5 FCC Rcd 7187 q 14 (Nov. 16,
1990) (TRS I NPRM). The Interstate TRS Fund is addressed further below.
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or VRS call should be reimbursed by a state or the Interstate TRS Fund, and the desire of entities that are
not offering voice telephone services to become TRS providers. We address these issues in this Order.

5. As we have noted, one of the fundamental premises underlying the TRS regulatory
scheme is the distinction between inferstate and intrastate TRS. At the time section 225 and the
implementing regulations were enacted, TRS calls — as a functionally equivalent telephone service — were
placed over the Public Switched Telephone Network (PSTN). Therefore, it was possible under prevailing
technology to automatically determine for every TRS call whether it was an interstate or intrastate call.
As a result, both the oversight of TRS and the mechanism for compensating providers for the costs of
TRS, could be based on — and were based on — whether the common carrier was providing intrastate TRS
or interstate TRS. That situation ultimately evolved, however, and in the March 2000 Improved TRS
Order & FNPRM, the Commission recognized Video Relay Service (VRS) as a form of TRS. Since VRS
generally involves the use of the Internet for one leg of the call to the CA, it is currently not possible to
automatically determine the geographic location of that party to the call, and therefore to determine
whether a particular VRS call is intrastate or interstate. Similarly, in April 2002 we recognized that [P
Relay was also a form of TRS; such calls present the same issue.** Therefore, VRS and IP Relay have
presented regulatory challenges not necessarily contemplated by a regulatory scheme largely based on the
determination whether a particular call is interstate or intrastate.

6. The interstate/intrastate distinction is first reflected in the oversight of the provision of
TRS by common carriers. Congress structured section 225 in such a way that although the Commission
has jurisdiction over both intrastate and inferstate TRS, the states have the option to exercise primary
jurisdiction over the provision of intrastate TRS, via a mechanism whereby the Commission would
review and certify individual state TRS programs.” Congress explained that once a state has a TRS
program certified by the Commission, the state is responsible for regulating the provision of intrastate
TRS within the parameters of its certified program.”® The House Report on the ADA states that “[t]he
FCC’s authority over the provision of intrastate telecommunications relay services ... is expressly limited
by certification procedures ...whereby a state retains jurisdiction over the intrastate provision of
telecommunications relay services. The Committee finds it necessary to grant the FCC such residual
authority ... to ensure universal service to the hearing- and speech-impaired community.””’ In short, as
we noted in the Improved TRS Order & FNPRM, “[w]hile the statutory obligation to provide relay
services falls to common carriers, the law gives states a strong role by considering carriers to be in
compliance with this obligation if they operate in a state that has a relay program certified as compliant by

** IP Relay Declaratory Ruling & FNPRM at 4 1 (noting that “there is currently no automatic means for determining
whether a call made via IP Relay is intrastate or interstate”).

47 U.S.C. §§ 225(c) & (f) set forth the state certification framework. See also 47 C.F.R. § 64.605. As a general
matter, the state must show that its program meets or exceeds all operational, technical, and functional mandatory
minimum standards contained in 47 C.F.R. § 64.604. Although states are not required to have a certified state
program, currently all 50 states Puerto Rico and the District of Columbia have certified TRS programs. The
legislative history of Title IV makes clear that Congress “hope[d] and expect[ed]” that all states would promptly
adopt a certified state program. House Report at 130.

% House Report at 131.

" House Report at 130-131. The House Report further explains that although section 225 grants the Commission
authority to reach TRS, “[t]he grant of jurisdiction to the FCC is limited ... by the state certification procedures
required to be established [under Title IV].” House Report at 131. The House Report states that it is the
Committee’s intention that “these procedures operate to preserve initiatives” by states to implement TRS programs,
and therefore Title IV “provides that any state may regulate intrastate telecommunications relay services provided
by intrastate carriers once the state is granted certification by the FCC.” Id. The House Report emphasizes that the
“certification procedures and review process should afford the least possible intrusion into state jurisdiction.” Id.
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this Commission.”®

7. The interstate/intrastate distinction is also reflected in the cost recovery scheme; i.e., the
compensation of common carriers for their costs of providing TRS. There are two aspects to the cost
recovery framework: (1) collecting “contributions’ from “[e]very carrier providing interstate
telecommunications services” based on “interstate end-user telecommunications revenues” to create a
fund from which TRS providers may be compensated; and (2) the payment of money from the fund to
eligible TRS providers to compensate them for the costs of providing eligible TRS services.”” With
regard to collecting money to create the fund, section 225 provides that the costs caused by the provision
of interstate TRS “shall be recovered from all subscribers for every interstate service,” and the costs
caused by the provision of intrastate TRS “shall be recovered from the intrastate jurisdiction.”** With
regard to the provision of intrastate TRS, as a general matter the costs of providing intrastate TRS are
recovered by each state.>’ No specific funding method is required for intrastate TRS or state TRS
programs.’ States with certified TRS programs generally recover the costs of intrastate TRS either
through rate adjustments or surcharges assessed on all intrastate end users, and reimburse TRS providers
directly for their intrastate TRS costs.

8. With respect to interstate TRS cost recovery, the Commission has established a shared-
funding mechanism based on contributions from all carriers that provide interstate telecommunications
services. Those contributions are based on the carrier’s interstate end-user telecommunications
revenues.”> All contributions are placed in the Interstate TRS Fund, which is administered by the TRS
Fund Administrator, currently the National Exchange Carrier Association (NECA).>* The fund

2 Improved TRS Order & FNPRM at § 3. As we have noted, carriers may choose to offer TRS individually, through
designees, through a competitively selected vendor, or in concert with other carriers. 47 U.S.C. § 225(c). This
provision allows all of the common carriers providing voice telephone service in a state to meet their section 225
obligation to provide intrastate TRS through a centralized state program. Generally, the state selects a competitively
selected vendor, and by so doing the other common carriers in the state that offer local telephone service are deemed
to have met their obligation to provide intrastate TRS. In this way, the state certification mechanism, in addition to
giving states jurisdiction over intrastate TRS, also advances the statutory mandate that TRS be provided in “the
most efficient manner.” 47 U.S.C. § 225(b)(1).

¥ See 47 U.S.C. § 225(d)(3); 47 C.F.R. § 64.604(c)(5). The regulations, addressing these matters separately,
characterize the former as “cost recovery,” see 47 C.F.R.§§ 64.604(c)(5)(ii) & (iii)(A) — (D), and the latter as
“payments to TRS providers,” 47 C.F.R. §§ 64.604(c)(5)(iii)(E) & (F).

0 47 U.S.C. § 225(d)(3)(B); see also 47 C.F.R. § 64.604(c)(5)(ii).

3! As discussed further below, the costs of providing certain types of intrastate TRS, including VRS and IP Relay,
are currently not recovered from the states, but are recovered pursuant to the rules governing the recovery of the
costs of interstate TRS. See Improved TRS Order& FNPRM at 9§ 15; IP Relay Declaratory Ruling & FNPRM at
20.

32 In a state with a certified TRS program, the state “shall permit a common carrier to recover the costs incurred in
providing intrastate telecommunications relay services by a method consistent with the requirements of [section
22517 47 U.S.C. § 225(c)(3)(B).

3 We take this opportunity to reiterate that carriers obligated to contribute to the Interstate TRS Fund (e.g., carriers
providing interstate telecommunications services) may not specifically identify a charge on their consumers’ bill as
one for relay services. See TRS Second Report & Order at 9 22; Telecommunication Services for Individuals with
Hearing and Speech Disabilities, and the Americans With Disabilities Act of 1990, Report and Order and Request
for Comments, CC Docket No. 90-571, FCC 91-213, 6 FCC Recd 4657 at § 34 (July 26, 1991) (TRS I) (“in order to
provide universal telephone service to TRS users as mandated by the ADA, carriers are required to recover interstate
TRS costs as part of the cost of interstate telephone services and not as a specifically identified charge on the
subscribers’ lines™).

** The amount of each carrier’s contribution is the product of the carrier’s interstate end-user telecommunications
revenue and a contribution factor determined annually by the Commission. 47 C.F.R. § 64.604(c)(5)(iii). On
(continued....)
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administrator uses these funds to compensate “eligible” TRS providers™ for the costs of providing the
various forms of TRS; presently, interstate traditional TRS, interstate Speech-to-Speech, interstate
Spanish Relay service, IP Relay, and VRS. Fund distributions are made on the basis of a payment
formula initially computed by NECA in accordance with the Commission’s rules, and then approved or
modified by the Commission.*® The reimbursement rate calculations are presently based on the
cumulative average cost per interstate minute for each service.”” There are currently three different
compensation rates for different forms of TRS: a rate for traditional TRS and IP Relay,*® a rate for STS,
and a rate for VRS.”

9. Commission Orders and Rulings. The Commission issued its first order pursuant to Title
IV of the ADA implementing TRS on July 26, 1991.* TRS became available on a nationwide basis
pursuant to Commission regulations in July 1993.*' Since 1991, the Commission has revisited the

(...continued from previous page)

February 24, 2004, the Consumer & Governmental Affairs Bureau issued an Order increasing the fund size from
approximately $115 million to $170 million for the 2003-2004 fund year as a result of the use of IP Relay and VRS
beyond the initial projections of the Fund Administrator. See Telecommunications Relay Services and Speech-to-
Speech Services for Individuals with Hearing and Speech Disabilities, Order, CC Docket No. 98-67, DA 04-465
(Feb. 24, 2004).

33 47 C.F.R. § 64.604(c)(5)(iii)(E) & (F) (setting forth, among other things, the eligibility requirements for TRS
providers seeking to receive compensation from the Interstate TRS Fund).

%47 C.F.R. § 64.604(c)(5)(iii). The regulations provide that “TRS Fund payments shall be distributed to TRS
providers based on formulas approved or modified by the Commission. ... Such formulas shall be designed to
compensate TRS providers for reasonable costs of providing interstate TRS, and shall be subject to Commission
approval.” 47 C.F.R. § 64.604(c)(5)(iii)(E); see, e.g., Telecommunications Services for Individuals with Hearing
and Speech Disabilities, and the Americans with Disabilities Act of 1990, Order, CC Docket No. 90-571, DA 02-
1166, 17 FCCR 8840 (2002); Telecommunications Services for Individuals with Hearing and Speech Disabilities,
and the Americans with Disabilities Act of 1990, Order, CC Docket No. 90-571, DA 01-1502, 16 FCCR 12895
(2001); see generally Bureau TRS Order at | 13 n.44 (citing all orders adopting compensation rates for traditional
TRS); 9 15 n.47 (citing all orders adopting compensation rates for STS); and § 18 n.52 (citing all orders adopting
compensation rates for VRS).

37 See generally Telecommunications Services for Individuals with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990, Order, CC Docket No. 90-571, DA 02-1166, 17 FCC Rcd 8840 at § 2 (May
16, 2002) (order modifying compensation rates of various TRS services).

*¥ The Commission determined that the compensation rate for IP Relay would be at the same rate as for traditional
TRS because there is little difference in the costs of providing these services. See IP Relay Declaratory Ruling &
FNPRM at 9 22. Likewise, eligible non-English language relay service minutes fall within the traditional TRS rate.
See Improved TRS Order & FNPRM at 4§ 28-31; TRS Cost Recovery MO&O at § 13. We raise in the FNPRM
below whether we should adopt separate compensation rates for traditional TRS and IP Relay.

%% In order for the TRS administrator to make the necessary calculations to determine the per-minute compensation
rates, TRS providers are required to submit to the administrator “true and adequate data necessary to determine TRS
fund revenue requirements and payments.” 47 C.F.R. § 64.604(c)(5)(iii)(C). Specifically, TRS providers must
provide the administrator with “total TRS minutes of use, total interstate TRS minutes of use, total TRS operating
expenses and total TRS investment,” as well as “other historical or projected information reasonably requested by
the administrator for purposes of computing payments and revenue requirements.” Id. Using the projected cost and
projected minutes of use information it receives from the TRS providers, the TRS administrator determines the per-
minute compensation rate for the various forms of TRS.

40 See TRS 1.

147 U.S.C. § 225(b)(1). Section 225 requires common carriers providing telephone voice transmission services to

provide TRS throughout the areas they serve. The statute mandated an implementation date of no later than July 26,

1993. See 47 U.S.C. § 225(c). Prior to the enactment of Title IV, some states offered relay services, but the services
(continued....)
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regulations governing TRS on numerous occasions, in part, to make available to consumers new forms of
TRS, and to amend the mandatory minimum standards* to improve the quality of TRS, consistent with
the goal of functional equivalency set forth in section 225.* In March 2000, the Commission issued the
Improved TRS Order & FNPRM, which, in part, concluded that VRS was a form of TRS, but tentatively
concluded that the provision of VRS should not be mandatory given its technological infancy.** The
Commission nevertheless encouraged the use and development of VRS,* and to this end stated that, on
an interim basis, all VRS calls would be eligible for cost recovery from the Interstate TRS Fund.*® On
December 21, 2001, the Commission released the TRS Cost Recovery MO&O & FNPRM which, among
other things, sought additional comment on the appropriate cost recovery mechanism for VRS.*’ On
December 31, 2001, the Wireline Competition Bureau® issued the VRS Waiver Order waiving, until
December 31, 2003, various TRS mandatory minimum standards as applied to VRS.* In September
2003, several petitions were filed to extend these waivers beyond December 31, 2003. We address those
petitions below.™

10. On April 22, 2002, the Commission released the /P Relay Declaratory Ruling & FNPRM,
which further expanded the scope of TRS by concluding that IP Relay falls within the statutory definition
of TRS. Although the Commission did not require that TRS providers offer [P Relay, the Commission
authorized, on an interim basis, recovery of the costs of providing both intrastate and interstate IP Relay
from the Interstate TRS Fund.”' In the FNPRM, the Commission requested comment on whether it

(...continued from previous page)
offered differed from state to state, were subject to many limitations, and were generally limited to intrastate calls.
See Second Improved TRS Order & NPRM at q 6 n.24..

*247 C.F.R. § 64.604. The purpose of the mandatory minimum standards is to ensure that TRS is offered, consistent
with the functional equivalency mandate set forth in section 225, TRS I at q 1, in an efficient and consistent manner
throughout the United States. The Commission, as directed by section 225, established mandatory minimum
operational, technical, and functional standards. See 47 U.S.C. § 225(d)(1)(B); 47 C.F.R. § 64.604(a)-(c). The
House Report explains that “Section (d)(1)(B) [of Title IV] requires the Commission to establish minimum federal
standards to be met by all providers of [TRS] including ... standards that will define functional equivalence between
telecommunications relay services and voice telephone transmission services.” House Report at 133. The
Commission has also made clear that the mandatory minimum standards are intended to ensure that TRS is provided
in a manner that is functionally equivalent to the ability of persons who do not have hearing or speech disabilities to
communicate using voice communication services. See, e.g., TRS[atq 1.

# See Second Improved TRS Order & NPRM at 9 6 n.26 (listing many of the Commission’s TRS orders).

* The Commission also stated that because VRS “will be offered on a voluntary basis, we will not require it to
operate every day, 24 hours a day.” Id. at 942 (citing 47 C.F.R. § 64.604(b)(4), which states that “[r]elay services
that are not mandated by this Commission are not required to be provided every day, 24 hours a day.”).

* Improved TRS Order & FNPRM at 9 23-27.
* Id. at 9 26.

*" TRS Cost Recovery MO&O & FNPRM at 9 35.
* Formerly, the Common Carrier Bureau.

Y VRS Waiver Order.

5% These waivers were extended to June 30, 2004, by an Order dated December 19, 2003. Telecommunications
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Order, CC
Docket 98-67, DA 03-4029 (Dec. 19, 2003) (VRS Waiver Extension Order).

3! See generally IP Relay Declaratory Ruling & FNPRM at 9 15-26. Further, on March 14, 2003, the Commission
extended or granted waivers of mandatory minimum standards requiring the provision of voice carry over (VCO),
hearing carry over (HCO), emergency call handling, and 900-number services over IP Relay until January 01, 2008.
Provision of Improved Telecommunications Relay Services and Speech-to-Speech Services for Individuals with
(continued....)
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should devise a method for allocating IP Relay calls as intrastate or interstate. We address that issue
below.

11. On October 25, 2002, the Commission released the Coin Sent-Paid Fifth Report & Order,
which resolved long-standing issues concerning access to TRS by depositing coins in a public payphone.
We concluded that a technological solution to processing coin sent-paid calls was not available, and that
the coin sent-paid functionality was not necessary to achieve functional equivalence.”> We therefore
eliminated the requirement that TRS carriers and providers be capable of providing coin sent-paid TRS
service from payphones.” With regard to local (non-toll) calls, we mandated that carriers provide free
TRS local calls from payphones.* With regard to toll calls, we required carriers to allow the use of
calling cards, prepaid cards, and collect or third party billing for TRS calls from payphones.”®> We also
declined to adopt a requirement that common carriers may not charge more than the lower of the coin
sent-paid rate or the rate for the calling card, collect, or third-party billing, for TRS toll calls from
payphones.”® Finally, we encouraged specific outreach and education programs to inform TRS users of
alternatives to the use of coins when placing toll calls from payphones.”” We address a petition for
reconsideration of this order below.

12. On June 17, 2003, the Commission released the Second Improved TRS Order & NPRM,
which, in part, authorized the availability of signaling system 7 technology to TRS providers, and
required TRS facilities to provide various new types of TRS calls, including two-line voice carry-over
(VCO) and two-line hearing carry-over (HCO), HCO-to-TTY and HCO-to-HCO, and VCO-to-TTY and
VCO-to-VCO.”™ The Commission also granted waivers of certain of the newly adopted requirements for
IP Relay and VRS,” and changed the requirement that TRS facilities automatically forward emergency
calls to the nearest Public Safety Answering Point (PSAP) to a requirement that the TRS facilities
forward such calls to the appropriate PSAP.® Further, the Commission mandated the offering of several
additional TRS features on a functionally equivalent basis with voice telephone features.® In the NPRM,
the Commission asked for comment on such matters as (1) whether TRS facilities should receive a
national security/emergency preparedness priority; (2) the security of IP Relay calls; (3) the handling of
emergency calls from wireless telephones; and (4) whether and how the Commission should establish a

(...continued from previous page)
Hearing and Speech Disabilities, Order on Reconsideration, CC Docket No. 98-67, FCC 03-46, 18 FCC Red 4761
(March 14, 2003) (IP Relay Order on Reconsideration).

32 Coin Sent-Paid Fifth Report & Order at 192, 17.

3 1d atq 17.

Id. at 99 18-21.

> Id. at 9 22.

% Id. at §23.

T Id. at 99 2, 28-39.

3¢ Second Improved TRS Order & NPRM at 921, 25, 29, 32, 34.
9 Id. at ] 36.

5 Id. at 9 40.

81 See id. at 9 63-76. The Commission required the offering of answering machine message retrieval, automatic
call forwarding, call release, speed dialing, and three-way calling for TRS, but waived these requirements for IP
Relay and VRS. On February 24, 2004, an Order was issued that waived for one year (i.e., until February 24, 2005)
the rule requiring TRS providers to offer three-way calling functionality. See Telecommunications Relay Services
and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Order, CC Docket No. 98-67,
DA 04-465 (Feb. 24, 2004).
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national TRS outreach campaign.”> The Commission also sought comment on ways to improve the
operational and technical aspects of TRS service.” Finally, the Commission requested comment on
whether and how it should address the provision of TRS in circumstances not covered by the rules,
including eligibility of providers for compensation from the Interstate TRS Fund.** We address these
issues below. We also address the petitions for reconsideration of the Second Improved TRS Order &
FNPRM.

13. On June 30, 2003, the Consumer & Governmental Affairs Bureau (CGB) released the
Bureau TRS Order adopting interim compensation rates for the various forms of TRS for the July 2003-
June 2004 Interstate TRS Fund year.” The Bureau established interim compensation rates of $1.368 per
completed call minute for traditional TRS and IP Relay,*® $2.445 per completed call minute for STS,*’
and $7.751 per completed call minute for VRS.®® The TRS fund administrator (NECA), had proposed a
per-minute VRS compensation rate of $14.023. On July 30, 2003, five parties filed petitions for
reconsideration, challenging the interim VRS compensation rate of $7.751 per minute and requesting that
the Commission adopt NECA’s proposed compensation rate of $14.023. We address these petitions
below.

II1. EXECUTIVE SUMMARY
14. In this Report and Order, we:
e Continue, on an interim basis, the per-minute cost recovery methodology for VRS.
e Adopt the per-minute cost recovery methodology for IP Relay.

e Address the TRS features, requirements, and issues raised in the Second Improved TRS Order &
NPRM. We decline to adopt a national outreach program or to permit the Interstate TRS Fund to
fund such a campaign. We also decline at this time to adopt new rules providing that the
Commission can certify providers as eligible for compensation from the Interstate TRS Fund.

e Grant the extension of certain waivers of our TRS mandatory minimum standards as applied to
the provision of VRS.

e Grant Sprint’s 711 Petition requesting that the Commission declare that the manner in which it
provides 900 pay-per-call services to users who access a relay center by dialing 711 fully satisfies
the requirement that such service be offered by TRS providers. At the same time, we
acknowledge that there are other ways that TRS providers can achieve this functionality.

e Dismiss, without prejudice, the petition by a provider of VRS for “certification” as a TRS
provider eligible for compensation from the Interstate TRS Fund. We note that neither section

52 Id. at 19105, 107-109, 114, 130-133.
8 Id. at 9 115-127.
 Id. at 99 136-137.

5 Bureau TRS Order. See generally id. at 1Y 5-22, summarizing the cost recovery scheme for providers of TRS and
the annual review and adoption of the per-minute TRS compensation rates for services eligible for compensation
from the Interstate TRS Fund.

5 Id. at 9 26.
7 Id. at § 28.
% Id. at § 38.
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225 nor our TRS regulations provide that the Commission can “certify” any TRS provider as
eligible to receive compensation from the Interstate TRS Fund.

e Deny the petition filed by a provider of VRS that requests limited waiver of our rule prohibiting
CAs from refusing to handle calls in the context of VRS calls that are part of legal depositions or
other state legal proceedings. We explain that when a VRS CA is acting as such pursuant to
section 225 he or she is acting as an invisible, confidential conduit relaying the call between the
parties to provide functionally equivalent telephone service. The fact that a party to the call may
be making a VRS call to accomplish a particular purpose regulated by state law does not affect
the role and obligations of the VRS CA under the congressionally mandated TRS scheme.

15. In the Order on Reconsideration, we:

e Affirm in part, and modify in part, the Bureau’s decision setting interim compensation rates for
TRS from the Interstate TRS Fund as set forth in the June 30, 2003 Bureau TRS Order. More
specifically, we conclude that the Bureau correctly determined the interim TRS compensation
rates in the Bureau TRS Order for the various forms of TRS, but upon review of amended cost
data submitted by the providers we modify the per-minute compensation rate for Video Relay
Service, increasing it from $7.751 per minute to $8.854 per minute. Because the modified
compensation rate of $8.854 is based on information the Commission received from various
providers subsequent to the release of the Bureau TRS Order, the new compensation rate shall
apply to the provision of eligible VRS service effective September 1, 2003, through the end of the
2003-2004 fund year.

e Deny a joint petition for reconsideration of the October 25, 2002, Coin Sent-Paid Fifth Report &
Order. We again decline to impose cost parity for toll calls via payphones made by TRS users
and made by non-TRS users. We also decline to adopt a national outreach program with respect
to this issue, or to impose specific outreach obligations on carriers relating to payphone calls.

e Grant, in part, petitions for reconsideration filed in response to the June 17, 2003, Second
Improved TRS Order & NPRM with respect to the requirement that TRS facilities route
emergency wireline TRS calls to an “appropriate” PSAP, and amend our rules accordingly.

16. The Commission is also issuing a Further Notice of Proposed Rulemaking (FNPRM)
seeking public comment on various matters concerning IP Relay and VRS, including the appropriate cost
recovery methodology for VRS, possible mechanisms to determine which IP Relay and VRS calls are
intrastate and which are interstate for purposes of reimbursement, whether IP Relay and VRS should
become mandatory TRS services, whether IP Relay and VRS should be required to be offered 7 days a
week, 24 hours a day, and whether, when, and how we should apply the speed of answer rule to the
provision of VRS. We also seek comment on redefining the composition, functions, and responsibilities
of the TRS Advisory Council, and on issues relating to the abuse of CAs by persons using TRS.

Iv. REPORT AND ORDER
A. VRS COST RECOVERY (CC DOCKET NO. 98-67)
1. Background

17. In the March 2000 Improved TRS Order & FNPRM, the Commission concluded that
VRS is a form of TRS,” but did not make it mandatory because VRS “remains in its technological

% The Commission concluded that TRS is not limited to services involving TTYs but that, given the language of
section 225, applies to any “telephone transmission service” that allows a person with a hearing or speech disability
(continued....)
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infancy.””® At the same time, the Commission adopted a “special funding arrangement|[]for [VRS
service] by allowing the costs of all calls — both intrastate and interstate — to be reimbursed from the
[I]nterstate TRS Fund””' The Commission explained that the special funding arrangement was temporary
and intended to speed the development of VRS, and that the Commission would “continue to assess the
availability of the service and its technological development and determine at some point in the future
when it best can be funded in the traditional manner.”’? At the same time, the Commission directed the
TRS Fund Advisory Council (Advisory Council) and the TRS Fund Administrator to develop cost
recovery guidelines for the new types of TRS — including VRS — recognized in the order.”

18. In response to that directive, on November 9, 2000, the Advisory Council and the TRS
Fund Administrator submitted recommended TRS cost recovery guidelines for traditional TRS, STS, and
VRS.™ The Advisory Council and the TRS Fund Administrator proposed the following four
recommendations with respect to VRS cost recovery: (1) that the same methodology for rate
development in place today for traditional TRS interstate cost recovery be used to develop the VRS
reimbursement rate; (2) that providers should be reimbursed based on completed conversation minutes at
a national average reimbursement rate; (3) that the TRS Center Data Request’ should be expanded to
include specific VRS sections to capture VRS costs and demand separately; and (4) that due to its unique
characteristics, a separate reimbursement rate based on VRS costs and demand should be calculated.”

19. On December 6, 2000, the former Common Carrier Bureau (now the Wireline
Competition Bureau) issued a Public Notice seeking comment on the recommended cost recovery
guidelines.”” The Commission noted that the “recommendations propose methodologies for recovering
costs associated with the provision of traditional [TRS], [STS], and [VRS],” and that in each case the
recommendation is to apply “the traditional TRS cost recovery model to each service, but captur[e]
minutes of use and costs separately and establish[] separate reimbursement rates.””® Sprint
Communications Corporation (Sprint), MCI (WorldCom),” and Communications Services for the Deaf
(CSD) filed comments on the VRS recommendations.*® Sprint and CSD raised alternative proposals for
VRS reimbursement.*'

20. On December 21, 2001, the Commission issued the TRS Cost Recovery MO&O &

(...continued from previous page)
to “communicat[e] by wire or radio” with a person without such a disability. Improved TRS Order & FNPRM at q
13.

" I1d. at §22.

1.

" Id. at 9 26-27.

3 Id. at 9 33. The Commission required these guidelines to be submitted within six months. 7d.

™ Recommended TRS Cost Recovery Guidelines, CC Docket No 98-67 (filed Nov. 9, 2000) (Recommendations).

” The TRS Center Data Request is a spreadsheet form prepared by NECA that the TRS providers use to itemize
their submitted cost data.

® Recommendations at 7-8.

" Interstate TRS Fund Advisory Council and TRS Fund Administrator’s Recommended TRS Cost Recovery
Guidelines, Public Notice, CC Docket No. 98-67, DA 00-2739, 15 FCC Red 23987 (Dec. 6, 2000).

®Id.
™ Throughout this Order, we refer to comments by WorldCom, Inc, or MCI as “MCI (WorldCom).”
% See TRS Cost Recovery MO&O & FNPRM at q 3.
81
1d.
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FNPRM addressing the Advisory Council and the TRS Fund Administrator’s cost recovery guidelines.
With respect to VRS, the Commission adopted two of the recommendations, concluding that given “the
unique characteristics of VRS, a separate reimbursement rate for VRS should be calculated” and “the
TRS Center Data Request should be expanded to include specific sections to capture separately VRS
costs and minutes for this service.”® The Commission declined to adopt, however, the recommendations
that the VRS compensation rate should be based on the same methodology in place for traditional TRS,
and that the VRS reimbursement rate should be based on completed conversation minutes of use at a
national average reimbursement rate.”> The Commission stated that it was “not convinced that this
methodology will provide adequate incentives to carriers to provide [VRS].”* The Commission noted
that both Sprint and CSD argued that “compensation on a per-minute basis may not adequately
compensate VRS providers for the substantial up-front capital costs required to provide the service.
Therefore, the Commission stated that it would seek further comment on these issues. In the interim, the
Commission directed the TRS Fund Administrator to adopt a VRS cost recovery rate using the average
per minute compensation methodology used for traditional TRS. The Commission stated that the
“interim rate shall be in effect until such time that the Commission is able to collect and assess additional
data regarding what the permanent VRS compensation methodology should be.”*

2985

21. As a result, the TRS Cost Recovery MO&O & FNPRM sought additional comment on the
appropriate cost recovery mechanism for VRS. The Commission noted that both Sprint and CSD
suggested in their comments that because of the relatively high initial capital expenditures required for
VRS, a per minute compensation rate may not allow them adequate cost recovery.®” As a result, Sprint
and CSD had proposed that, “for the present time, VRS compensation be based on a flat monthly payment
for an assumed number of minutes rather than the completed conversation minutes of use at a national
average reimbursement rate.”®® The Commission concluded that Sprint and CSD’s proposal was not
sufficiently detailed, and therefore the Commission sought additional comment on these proposals. The
Commission also encouraged parties to propose other compensation plans for the provision of VRS.*

22. Only two parties, Sprint and MCI (WorldCom), submitted comments in response to the
TRS Cost Recovery MO&O FNPRM. MCI (WorldCom) opposed Sprint’s and CSD’s flat rate proposal,
contending that the current per minute compensation methodology is adequate and that their proposal
would have the perverse affect of rewarding providers for declining levels of demand.” In its February
2002 comments, however, Sprint withdrew its proposed flat monthly compensation plan, stating that it no
longer believed it was necessary because the per minute reimbursement rate for providing VRS had
increased to a level sufficient to be an incentive for providing VRS.”' As a result, there are no comments
in the record opposing the original proposal of the TRS Advisory Council and TRS Fund Administrator
that the VRS compensation rate should be based on the same methodology in place for traditional TRS,

%2 Id. at 9 22. The Commission adopted all of the recommendations with respect to traditional TRS and STS.
8 1d. at 9 23.

“1d.

“1d

% Id. at 9 24.

1d. at  35.

* 1d.

¥ 1d. at q 36.

% MCI (WorldCom) Comments at 2-4.

*l Sprint Comments at 2. Sprint was referring to NECA’s proposal of a compensation rate of $9.614 per minute. In
February 2002, there were approximately 13,000 minutes of VRS reimbursed from the Interstate TRS Fund.
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and that the VRS reimbursement rate should be based on completed conversation minutes of use at a
national average reimbursement rate.

2. Discussion

23. We will continue at this time the interim arrangement adopted in the TRS Cost Recovery
MO&O & FNPRM that permits VRS to be reimbursed using the same per-minute compensation
methodology used for traditional TRS.”* As discussed in the FNPRM below, however, we seek additional
comment on the appropriate cost recovery methodology for VRS and, in particular, whether a
methodology other than a per-minute based compensation rate should be adopted for VRS. The
determination of a “reasonable” per-minute compensation rate for VRS has presented serious challenges,
in part due to issues concerning CA staffing, labor costs, and engineering costs particular to VRS.” For
this reason, we raise below whether an arrangement other than one based on a per-minute compensation
rate predicated on predictions of minutes of use and costs would be more appropriate for VRS.

24. We also note that we have made clear that the current arrangement of compensating VRS
providers from the Interstate TRS Fund for al/l VRS calls (i.e., both interstate and intrastate) is a
temporary one, and one that we would revisit at an appropriate time. Therefore, as also set forth below in
the FNPRM, we seek comment on what mechanism might be adopted to satisfy the statutory requirement
that “costs caused by interstate [TRS] shall be recovered from all subscribers for every interstate service
and costs caused by intrastate [TRS] shall be recovered from the intrastate jurisdiction.”* We also seek
comment below on whether the provision of VRS has sufficiently developed such that it should be
included as a mandatory form of TRS.

B. IP RELAY COST RECOVERY (CC DOCKET NO. 98-67)
1. Background

25. In the April 2002 [P Relay Declaratory Ruling & FNPRM, the Commission concluded
that IP Relay falls within the definition of TRS,” and that such services were eligible for cost recovery in

2 Currently, there are seven VRS providers: Sprint (in conjunction with CSD); MCI (WorldCom) (in conjunction
with Hands On); AT&T (in conjunction with Hands On); Sorenson; Communication Access Center (CAC);
Hamilton Relay, Inc. (Hamilton); and Hands On. As NECA has reported, the minutes of use for VRS has increased
from 7,215 in January 2002 to 159,469 in May 2003, to 381,783 in December 2003, to 534,536 in February 2004,
and to 709,718 minutes in March 2004..

% See generally Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing
and Speech Disabilities, Order, CC Docket No. 98-67, DA 03-2111, 18 FCC Red 12823 (June 30, 2003) (Bureau
TRS Order).

47 US.C. § 225(d)3)(B).

% The Commission concluded that IP Relay falls within the definition of TRS because Congress broadly defined
TRS to be a “telephone transmission service” that is constrained only by the requirement that the service provide a
particular functionality, and that IP Relay provides the functionality of permitting a person with a hearing or speech
disability to communicate by wire or radio with a person without such disabilities. /P Relay Declaratory Ruling &
FNPRM at q§ 10. The Commission also noted that this conclusion was consistent with the statutory admonitions that
TRS be made available to the extent possible and in the most efficient manner, and that the Commission encourage
the use of existing technology and not discourage the development of new technology. /d. Finally, the Commission
expressly rejected the notion that TRS is limited to “telecommunication services,” noting that TRS was specifically
defined. /d. at §f 12-14. The Commission noted that in view of that definition it was “not required to, and
consequently [did] not, make a finding whether IP Relay constitutes telecommunications, telecommunications
service, or information service.” Id. at § 14.
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accordance with section 225 and our regulations.”® Because “there is currently no automatic means for
determining whether a call made via IP Relay is intrastate or interstate,” the Commission “authorize[d],
on an interim basis, recovery of all costs of providing IP Relay from the Interstate TRS Fund.”’ As we
explained, with IP Relay the caller contacts the TRS provider via the Internet through an Internet service
provider (ISP). Because Internet addresses have no geographic correlates (i.e., because Internet addresses
are assigned without identifiers of geographic location), the record does not indicate that TRS providers
can automatically determine the location of the caller, and therefore determine whether the call is
interstate or intrastate.”

26. The Commission nevertheless addressed possible methods by which the costs of IP Relay
could be allocated between the states and the Interstate TRS Fund.”’ First, the Commission noted that a
method could be adopted that would identify the origination of an IP Relay call, and that “[o]ne possible
method of doing so would require IP Relay callers to establish profiles that identify the state from which
they are calling.”'” Second, the Commission noted that a cost allocation formula could be developed
based on an approximation of the mix of interstate/intrastate calls that were placed over IP Relay. In
other words, a fixed allocator would be adopted by which the total costs of providing IP Relay would be
apportioned between the Interstate TRS Fund and the states, and among the several states. Finally, the
Commission noted that, “[a]lternatively, a determination could be made that cost allocation is not
necessary,” and that IP Relay costs could be permanently recovered from the Interstate TRS Fund.'"'

27. The Commission concluded that it would not “at this time ... adopt either of the methods
... of allocating costs between states and the Interstate TRS Fund,” noting that each method had various
shortcomings.102 Because, however, the Commission found that it was “in the public interest to authorize
a compensation methodology for IP Relay quickly ... in order to encourage the development of this
service, the Commission authorized, “on an interim basis, ... any current or prospective IP Relay provider
to receive compensation for providing IP Relay-based TRS from the Interstate TRS Fund, using the same
formula that is used for interstate PSTN-based TRS calls, until such time as a determination is made
concerning the development of a permanent IP Relay cost recovery formula.”'” The Commission also
directedlgle Interstate TRS Fund administrator to develop cost recovery guidelines for IP Relay within six
months.

28. In the accompanying FNPRM, the Commission requested “comment on whether we
should attempt to devise a method for allocating calls as intrastate or interstate, and, if so, suggestions for
how we may accomplish that goal.”'® In this regard, the Commission tentatively concluded that the

% IP Relay Declaratory Ruling & FNPRM at 9 1; see also id. at 99 20-22.
TId at 1.

% By contrast, traditional TRS calls are placed via the public switched telephone network (PSTN), which allows the
TRS facility or provider to determine the location of the caller from the Automatic Number Identification (ANI)
transmitted with the call. This information, along with the called number, allows the TRS facility or provider to
determine whether the call is interstate or intrastate, and establishes whether the TRS provider is compensated for
the call from the Interstate TRS Fund or from the state.

9 IP Relay Declaratory Ruling & FNPRM at 49 17-18.
10 7. at9q 17.

"V 1d at 9§ 18.

12 1d. at 9 20.

103 [d

1% 1d. at 9 23.

5 1d. at 9 41.
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classification of an IP Relay call should be decided by the locations of the caller and the ultimate
recipient, without regard to the location of any intermediate point of switching or exchange, including the
IP Relay center.'® At the same time, the Commission acknowledged that “this methodology of allocation
is problematic because ... there is no automatic means of determining the origination of IP Relay
calls.”'”” The Commission therefore sought comment (1) on whether section 225 requires the
Commission to develop a method for allocating IP Relay costs between the Interstate TRS Fund and
among the several states, and, if so, (2) on what methods exist or could be developed to determine the
location of an IP Relay caller.'” Specifically, the Commission requested comment on the use of caller
profiles to determine the location of the caller, as well as on the use of a fixed allocator.'” The
Commission emphasized that the scope of its inquiry was confined to IP Relay only as a means of
functionally equivalent access to the voice telephone network and to the recovery of TRS costs from the
Interstate TRS Fund pursuant to section 225 of the Act.'"

29. On June 17, 2002, the Commission issued a Public Notice, noting that the /P Relay
Declaratory Ruling & FNPRM sought “comment on whether the Commission should attempt to devise a
method for allocating [IP Relay] calls as intrastate or interstate.”''' Nine individuals, corporations, and
states filed comments, and two parties filed reply comments.''> Generally, all parties approved of
compensating [P Relay from the Interstate TRS Fund as an interim measure. There were differing views,
however, on the question of how to compensate IP Relay providers permanently. Many commenters
maintain that the Interstate TRS Fund should continue to fund all IP Relay calls, and that such an
arrangement is not precluded by the statute. For example, Telecommunications for the Deaf, Inc. (TDI)
notes that section 225 requires only that the Commission’s regulations “generally” provide for the
allocation of costs, and therefore asserts that promoting IP Relay is sufficient reason for an exemption
from allocating costs between the states and Interstate TRS Fund.'"® TDI further notes that insisting on
the allocation of costs would be excessively onerous to IP Relay providers and to the states because each
IP Relay provider would be required to negotiate contracts with each of 50 states, and it is unlikely that all
50 states would be willing to contract with every IP Relay provider.'"*

1 1d. at 9§ 42.
7 1d. at 9 43.
108 [d.
109 [d.

" The Commission stated: “We emphasize that the scope of our inquiry is confined to IP Relay only and to the
recovery of TRS costs from the Interstate TRS Fund. This inquiry is not intended to regulate the Internet, nor to
establish standards for the separation of Internet traffic in general, but to regulate IP Relay as a means of
functionally equivalent access to the voice telephone network, and to specify how TRS providers may recover the
costs for IP Relay. This regulation is pursuant to the authority granted to the Commission by Congress in the
Americans with Disabilities Act, codified in Section 225 of the Communications Act.” Id. at § 45.

" Commission Seeks Comment on Classifying Internet Protocol Telecommunications Relay Service Calls as
Intrastate or Interstate for Compensation, Public Notice, CC Docket 98-67, DA 02-1426, 17 FCC Red 11255 (June
17,2002).

"2 Comments on the IP Relay Declaratory Ruling and FNPRM were filed by AT&T, the Public Service
Commission of the State of Missouri (MO PSC), Sprint, Telecommunications for the Deaf, Inc. (TDI), the Verizon
telephone companies (Verizon), MCI (WorldCom), and private individuals. Reply comments were filed by
Hamilton and TDI.

'3 See TDI Comments at 5-6; see also Verizon Comments at 2-3; MO PSC Comments at 2.

1% See TDI Comments at 5-6; see also MO PSC Comments at 3; Hamilton Reply Comments at 3; MCI (WorldCom)

Comments at 6. TDI asserts, in part, that the plain language of section 225, as well as its overriding policy

objectives, provides the Commission with discretion to fund IP Relay from the Interstate TRS Fund on a long-term
(continued....)
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30. With respect to the specific proposals for how the Commission might separate I[P Relay
calls into intrastate and interstate calls for purposes of cost reimbursement, the commenters generally
oppose registration. First, several commenters state that many users dislike customer profiles and are
unwilling to submit personal information via the Internet.'"> Further, commenters assert that registration
may raise in customers the fear of long-distance charges, since long-distance calls via IP Relay are
currently free of charge to the consumer. This fear could cause some consumers to supply false
information in the registration process.''® AT&T asserts that a registration requirement would impose an
additional burden on IP Relay providers.''” Only one commenter, Verizon, advocates the use of
registration, and does so out of concerns about the use of IP Relay for calls both originating and
terminating outside the United States, or for calls between parties where neither party has a hearing or
speech disability.'"®

31. With respect to the use of an allocator, AT&T calls the use of an allocator “potentially
acceptable” but also states that this method is currently infeasible, without some means for determining
the caller’s location.'”” Although MO PSC supports continued funding from the Interstate TRS Fund, it
asserts that if the Commission decides to allocate the costs of IP Relay it should use the same allocator
currently used for toll-free calls, i.e., 60 percent of costs paid by the Interstate TRS Fund and 40 percent
paid by the state.”*® MCI (WorldCom) and TDI question the accuracy of any allocator, given the dearth
of data yet available on IP Relay calling patterns.'*' Sprint asserts that states whose residents use IP
Relay infrequently will realize that they are subsidizing states with higher IP Relay usage, and may refuse
to fund IP Relay in their states, which would require minimizing IP Relay availability to citizens in those
states by the use of customer profiles.'*

32. On October 9, 2002, NECA, pursuant to the Commission’s direction in the /P Relay

(...continued from previous page)

basis. TDI also asserts if an allocation of costs scheme were adopted, IP Relay providers would have to undergo a
time-consuming and burdensome competitive bidding process in 50 separate states to provide nationwide IP Relay.
MO PSC argues, in part, that the Commission has previously found that Internet traffic is interstate in nature, and
that Missouri and other states do not regulate ISPs. Therefore, MO PSC questions the ability of state commissions
to determine the eligibility of IP Relay providers for compensation. MCI (WorldCom) states that allocation of costs
would require IP Relay providers to establish compensation relationships with every state, and that the
administrative burden to both the states and to IP Relay providers will discourage the development of IP Relay.
Hamilton’s arguments echo those noted above, and emphasize that the Commission has the authority to provide
long-term compensation for IP Relay providers from the Interstate TRS Fund, and that requiring an allocation of
costs would lead to excessive costs and burdens and create obstacles to providing and using IP Relay.

13 See Sprint Comments at 2; TDI Comments at 11; Hamilton Reply Comments at 4.

1% See e.g., MCI (WorldCom) Comments at 5, TDI Reply Comments at 4-5.

17 See AT&T Comments at 4.

18 See Verizon Comments at 3-4.

19 See AT&T Comments at 2-3 (linking determination of appropriate allocater with parties’ location).

120 See MO PSC Comments at 3. Toll-free calls, like IP Relay calls, cannot be identified as intrastate or interstate;
however, in the case of toll-free calls, it is the recipient, rather than the caller, whose location is unknown. For this
reason, the Interstate TRS Fund developed a methodology based on statistical studies for all providers to use to
determine their interstate toll-free calls. For the July 2003 to June 2004 fund year, NECA used a factor of 51
percent interstate to be applied to total toll-free traditional TRS and STS. NECA applies the same principle to calls
placed to 900 numbers. See NECA, Interstate Telecommunications Relay Services Fund Payment Formula and
Fund Size Estimate, CC Docket No. 98-67 (filed May 1, 2003) at 6-7.

12l See MCI (WorldCom) Comments at 7; TDI Comments at 12.

122 See Sprint Comments at 2.
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Declaratory Ruling & FNPRM, filed its IP Relay cost recovery guidelines.'” In the “Findings” section of
its filing, NECA stated that there was no automatic means of determining whether an IP Relay call is
intrastate or interstate, and that a “resolution of this problem is not in the foreseeable future.”'** NECA
also stated that “[r]equiring all IP Relay users to register or create profiles is considered discriminatory,
an invasion of privacy, and a deterrent to the use of this service.”'*> Further, NECA stated that use of a
fixed allocator “could unfairly allocate costs between intrastate and interstate jurisdictions.”'** NECA
also stated that it would be “overly burdensome” on the states if some IP Relay costs were required to be
recovered as intrastate.'”” NECA’s recommended cost recovery guidelines, however, did not directly
address the allocation of costs or a means by which it could be determined which calls are interstate and
which are intrastate. Rather, NECA simply recommended that because the characteristics of traditional
TRS and IP Relay are basically the same except for the method of accessing the TRS facility, “the same
national average rate development methodology and cost recovery reimbursement rate as traditional TRS
service [should apply to] ... all IP Relay minutes.”'*® NECA did note that IP Relay costs could
significantly increase “if providers are required to establish and maintain reporting and reimbursement
relationships with every state,” and that a fixed allocator “is not feasible at this time.”'* NECA added
that “[o]nly reimbursement from the Interstate TRS Fund for all IP Relay minutes will assure the growth
of this innovative service in its early stages,” and that the “Commission should revisit IP Relay cost
recovery periodically to determine if changes in technology or other circumstances make a change in the
funding mechanism workable.”"*’

33. On December 13, 2002, the Commission issued a Public Notice inviting comment on
NECA’s proposed cost recovery guidelines.””' Four parties filed comments in response to this Public
Notice, and four parties filed reply comments."*> Commenters generally supported NECA’s
recommendation for compensation of IP Relay on a per-minute basis at the same rate as traditional
TRS."*® Commenters also agreed that all IP Relay calls should continue to be compensated from the
Interstate TRS Fund because it was impossible to automatically determine the location of an IP Relay
caller'* arllg such an arrangement would promote the growth of IP Relay and competition among IP Relay
providers.

12 NECA, Recommended Internet Protocol (IP) Cost Recovery Guidelines, CC Docket No 98-67 (filed Oct. 9,
2002) (IP Relay Cost Recovery Recommendations).

2 1d. at 12.
12 1d.
120 1d. at 13.
27 1d.
128 Id.
' Id. at 14.
B0 14,

B1 Interstate Telecommunications Relay Service (TRS) Fund Advisory Council Files Proposed Guidelines for the
Recovery of Costs Associated with Internet Protocol Relay Services, Public Notice, CC Docket No. 98-67, DA 02-
3409, 17 FCC Rcd 24812 (Dec. 13, 2002).

132 Comments were filed by AT&T, NECA, Sprint, and MCI (WorldCom). Reply comments were filed by AT&T,
Hamilton, Verizon, and MCI (WorldCom).

13 See, e.g., Hamilton Reply at 2-3; MCI (WorldCom) Reply Comments at 2; AT&T Reply Comments at 2.
134 See, e. g., AT&T Comments at 4; MCI (WorldCom) Comments at 2.
135 See, e. g., AT&T Comments at 3-4; MCI (WorldCom) Comments at 2.
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2. Discussion

34. We are presented with two distinct cost recovery issues with respect to IP Relay: first,
what cost methodology should we adopt to compensate providers for their costs of providing eligible IP
Relay service, and second, by what mechanism can we determine (directly or by proxy) which IP Relay
calls are interstate and which are intrastate so that the states, as well as the Interstate TRS Fund, are
responsible for the cost of IP Relay. As discussed below, we conclude that the per minute reimbursement
methodology, presently in place for all types of TRS, should continue to be used for IP Relay, and we
therefore adopt that methodology for IP Relay. We seek further comment, however, in the FNPRM
below, on what mechanism we might adopt to ensure that, consistent with congressional intent, only the
costs of interstate IP Relay calls are compensated from the Interstate TRS Fund. Although, as noted
above, this issue was previously raised, we believe that it is important to refresh the record on this issue
and that we are able to address, in tandem, possible means of determining which calls are interstate and
which calls are intrastate for both of the Internet based TRS services, i.e., IP Relay and VRS.

35. Cost Recovery Methodology. We conclude that the per minute reimbursement
methodology presently in place for all types of TRS should continue to be used for IP Relay, and
therefore we adopt that cost recovery methodology for compensating eligible providers of this service.
We agree with NECA that the same national average rate development methodology used for traditional
TRS service should apply to the provision of IP Relay. We note that no party has opposed the continued
use of this methodology for IP Relay, or is on record as supporting an alternative cost recovery approach.

36. At the same time, we question whether the same per-minute compensation rate should
apply to both IP Relay and traditional TRS. We note, for example, that the use of IP Relay has matured to
the point where presently the number of IP Relay minutes per month is over double the number of
minutes of interstate traditional TRS."*® In addition, the costs associated with providing each service may
be sufficiently different so that under the present arrangement the providers of one service may be
significantly over-compensated and the providers of the other service may be significantly under-
compensated. Therefore, in the FNPRM below we seek comment on whether we should direct the TRS
Fund Administrator to calculate and propose for Commission adoption separate per-minute compensation
rates for [P Relay and traditional TRS based on the respective costs and projected minutes of use for each
of these forms of TRS.

37. Determining which calls are interstate and which calls are intrastate. The issue of
determining what mechanism might be adopted to determine which IP Relay calls are interstate, and
therefore compensable from the Interstate TRS Fund, and which calls are intrastate, requires us to address
the tension among: Congress’s directive that states compensate providers of intrastate TRS and the
Interstate TRS Fund compensates providers of inferstate TRS; the fact that the record does not indicate
that TRS providers can automatically determine the location of the person using the Internet-based leg of
an IP Relay call, and therefore determine whether the particular call is interstate or intrastate"’; and
Congress’s directive that we encourage existing technology and not impair the development of new
technology. As we recognized as much in the IP Relay Declaratory Ruling & FNPRM, the present
arrangement of compensating all IP Relay calls from the Interstate TRS Fund was intended to be an

1% According to NECA, in March 2004 there were approximately 2.2 million minutes of traditional interstate TRS
and 5.2 million minutes of IP Relay.

7 With an IP Relay TRS call, one party to the call is connected to the CA via the Internet and communicates with
CA via text; the other party to the call communicates with the CA via the PSTN. Therefore, the CA is
simultaneously engaged in a PSTN telephone call with one party, and an Internet-based text conversation with the
other party. The nature of a TRS call, however, is not dependent on how the two legs to the call are completed or by
the type of transport that is used. Rather, the interstate or intrastate nature of a TRS call is based on the physical
location of the parties to the call; in that way, each TRS call can be categorized as either interstate or intrastate.
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interim one.'*® Therefore, as noted above, we seek comment in the FNPRM below on what mechanism
we might adopt to ensure that the Interstate TRS Fund compensates IP Relay providers only for the costs
of interstate [P Relay calls, and that the states assume the burden of compensating providers of intrastate
service.

C. IMPROVED TRS MEASURES (CG DOCKET NO. 03-123)

38. In the June 2003 Second Improved TRS Order & NPRM, the Commission sought
comment on additional issues concerning the provision of TRS, including other services and features that
could further the statutory mandate of functional equivalency. We address these matters below.

1. Emergency Preparedness for TRS Facilities and Services

39. Background. In the Second Improved TRS Order & NPRM, we noted that in 1988 the
Commission created the Telecommunications Service Priority (TSP) Program as the regulatory
framework to guide telecommunications carriers in repairing or providing new telecommunications
services in the event of a disaster."*” The program was established to help reduce the chaos after a
disaster when carriers may be overwhelmed with requests for repairs or new services. In accordance with
the TSP rules, telecommunications services are prioritized so that the carriers can determine which
services to repair first.

40. Under the TSP rules, entities engaged in national security and emergency preparedness
(NSEP)'* activities that rely on telecommunications services to carry out these activities qualify for
participation in the program. There are two NSEP categories: “Emergency NSEP” services and
“Essential NSEP” services.'"' These categories (and subcategories) set forth particular functions that a
telecommunications service must support in order for the service to obtain a TSP designation, and
therefore be eligible for priority restoration or provisioning before service is restored to non-TSP
entities.'*> A service designated under the TSP program is assured of restoration of existing circuits or
provisioning of new circuits before service is restored to non-TSP services. Telecommunications lines
serving federal, state, and local government agencies (such as 911 call centers), as well as private firms,
can be covered by the program, provided they serve at least one of the enumerated national security or

18 IP Relay Declaratory Ruling & FNPRM at 9 20-21.

139 Second Improved TRS Order & NPRM at 9 104; see also 47 C.F.R. § 64, Appendix A (Telecommunications
Service Priority (TSP) System for National Security Emergency Preparedness (NSEP)) at 5.

14 National security and emergency preparedness telecommunications services (or NSEP services) are defined to be
those “telecommunications services which are used to maintain a state of readiness or to respond to and manage any
event or crisis (local, national, or international), which causes or could cause injury or harm to the population,
damage to or loss of property, or degrades or threatens the NSEP posture of the United States.” See 47 C.F.R. § 64,
Appendix A (Telecommunications Service Priority (TSP) System for National Security Emergency Preparedness
(NSEP)) at 3.1.

1! Telecommunications services in the Emergency NSEP category are those “new services so critical as to be
required to be provisioned at the earliest possible time, without regard to costs of obtaining them.”
Telecommunications services in the Essential NSEP category are those services “required to be provisioned by the
due dates specified by service users, or restored promptly, normally without regard to associated overtime or
expediting costs.” There are four subcategories to the Essential NSEP: (1) National Security Leadership; (2)
National Security Posture and U.S. Population Attack Warning; (3) Public Health, Safety, and Maintenance of Law
and Order; or (4) Public Welfare and Maintenance of National Economic Posture. The third subcategory noted
above includes, for example, services necessary to support population warnings, weather crisis, hospitals, and
distributions of medical supplies. See 47 C.F.R. § 64, Appendix A (Telecommunications Service Priority (TSP)
System for National Security Emergency Preparedness (NSEP)) at 12.

12 priority levels of 1 through 5 may be assigned to services within the categories and subcategories. See id. at 3.i.
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emergency preparedness functions.'*?

41. The TSP program is a voluntary program. As a general matter, “service users” — i.e.,
individuals or organizations supported by particular telecommunications services or lines —may make a
request that particular telecommunications services upon which they rely receive an NSEP priority
assignment.'* As we have noted, in so doing they must show that the telecommunications services
support an NSEP function. These requests are directed to the Office of Priority Telecommunications
(OPT) of the Department of Homeland Security’s National Communications System (NCS). Non-federal
TSP users (e.g., state, local, foreign governments) require a federal sponsor.145 The FCC functions as a
sponsoring federal organization.'*® The FCC also provides regulatory oversight of implementation of the
TSP system.

42. In the Second Improved TRS Order & NPRM, we noted that the NSEP priorities “do not
presently address the provision of TRS.”'*” We also noted that, in most cases, TRS is the only means of
communication between persons with hearing and speech disabilities and emergency services and other
persons.'*® The Commission therefore tentatively concluded that in the event of a disaster it is
appropriate that TRS services be made available on the same basis that telephone service for the general
public is made available.'* We also sought comment on whether our rules should be amended to provide
for the continuity of operations of TRS facilities in the event of an emergency.'”” We reasoned that if
operation of the LEC and the TRS facilities were compromised during an emergency, both facilities
would be reinstated simultaneously."*’

43. Although commenters generally support the notion that TRS facilities should have the
same level of service restoration priority in the event of a disaster as assigned to LEC facilities,'** several

' See generally Telecommunications Services Priority Fact Sheet at http://www.fcc.gov/hspc/factsheets/telecom-
priority.pdf.

14447 C.F.R. § 64, Appendix A (Telecommunications Service Priority (TSP) System for National Security
Emergency Preparedness (NSEP)) at 6.b.(2).

145 See generally Telecommunications Services Priority Fact Sheet at http://www.fcc.gov/hspe/factsheets/telecom-
priority.pdf. Sponsoring federal organizations decide whether to sponsor foreign, state, and local governments and
private industry (including telecommunications service vendors) requests for priority actions. Federal organizations
forward sponsored requests with recommendations for disposition to the NCS, basing their recommendations on the
NSEP TSP system categories described in the TSP regulations. 47 C.F.R. § 64, Appendix A (Telecommunications
Service Priority (TSP) System for National Security Emergency Preparedness (NSEP)) at 6.c.

0 1d. at 6.a.
147 Second Improved TRS Order & NPRM at 9 104.

18 Id. We also noted that TRS providers are already required to ensure that TRS facilities have redundancy features,
including uninterruptible power sources for emergency use, that are functionally equivalent to those in the central
switching office in the public switched telephone network (PSTN), as described in 47 C.F.R. § 64.604(b)(4). Id.

9 1d. at 105.
150 [d

151 Id. We also sought comment on other means by which we might ensure equal treatment of LEC facilities and
TRS facilities in this context. Lastly, we sought comment on whether TRS providers and state TRS programs must
provide an operational plan, beyond that already required in our rules, to ensure the survivability and continued
operation of TRS facilities in case of an emergency. Id.

12 See, e.g., AT&T Comments at 2-3; California Public Service Commission (CA PUC) Comments at 4; Hamilton
Comments at 2; Hands On Comments at 2-3; lowa Ultilities Board (Iowa UB) Comments at 2; MCI (WorldCom)
Reply Comments at 2; Maryland Department of Budget and Management (MD DBM) Comments at 2; Sprint
Comments at 1-2; TDI Coalition Comments at 5-7. A few commenters also suggest that the costs associated with
(continued....)
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commenters suggest that the NPRM was not entirely accurate in describing how the NSEP system
works.'” Verizon notes, for example, that basic telecommunications services to the general public are
not addressed by the NSEP priority system.'>* Verizon also states that telecommunications carriers are
not included in the NSEP because they are permitted to make repairs to their own networks before
restoring service to those on the NSEP list. If telecommunications carriers did not make such repairs,
none of the priority service repairs would work.'> Verizon suggests the Commission engage the
expertise of the Commission’s Network Reliability Interoperability Council or the TSP Oversight
Committee before adopting a new set of rules that might be confusing or conflict with other national
security priorities.””® More generally, several commenters caution that our proposal does not give clear
enough guidance to carriers, and may have the unintended effect of slowing down a carrier’s ability to
respond to other priorities that are important for national security."”’

44, Only a few commenters addressed the questions raised in the NPRM concerning whether
TRS providers and state TRS programs should be required to provide an operational plan, beyond that
already required in our rules, to ensure the survivability and continued operation of TRS facilities in case
of an emergency.'”® The MD DBM urges the Commission to require all TRS providers to establish a
formal agreement to support each other during emergency situations."” The TDI Coalition suggests the
Commission require TRS providers and state TRS programs to develop, and provide to the Commission,
operational plans to address how they will respond in the event of an emergency affecting TRS service.'®

45. Discussion. We continue to believe that all appropriate steps should be taken to ensure
that service to TRS facilities is made available in time of emergency, and that restoration of service to
TRS facilities should occur, to the extent feasible, in tandem with restoration of dial tone service to the

(...continued from previous page)
the Commission’s sponsorship of TRS facilities be recovered from the Interstate TRS Fund. See MCI (WorldCom)
Reply Comments at 2; Sprint Comments at 2.

'3 For example, Verizon questions whether the proposal means that TRS facilities will have the same priority as
LEC facilities in the sense that both will have a super priority over all five priority levels, and if TRS service is
considered part of the LEC network that is able to supersede the five NSEP levels, does that mean that telephone
companies would be required to give priority to restoring service to TRS facilities before restoring such service to
the President of the United States, the Department of Defense, and 911 providers. Verizon Comments at 8.

13 Verizon Comments at 6. Verizon notes that basic telecommunication services to the general public are
prioritized below the top 5 levels, so they are addressed only after all other priority services have been dealt with.
See also MCI (WorldCom) Comments at 2; SBC Comments at 2.

133 Verizon Comments at 7. Verizon notes that telecommunications carriers must get their own systems up and
running before they can begin to restore service to the five priority levels established by the NSEP priority system.
See also SBC Reply Comments at 2 (the 5-priority system does not address basic telecommunications service to the
general public and a more extensive record should be developed prior to assigning NSEP priority status to TRS to
determine the impact such assignment would have on existing NSEP priorities).

156 Verizon Comments at 3.

17 See, e.g., Verizon Comments at 6; Verizon Reply Comments at 2-3; SBC Reply Comments at 2. But see, e.g.,
AT&T Comments at 2-3; MCI (WorldCom) Comments at 1-3; TDI Coalition Comments at 5-7.

158 See MD DBM Comments at 2; TDI Coalition Comments at 6-7.
19 MD DBM Comments at 2.

10 TDI Coalition Comments at 6-7. According to TDI, such a report should include, inter alia, identification of
regional facilities to take over handling incoming TRS calls for TRS facilities located in close proximity to an
emergency and FCC encouragement to state TRS program administrators to work with their respective Homeland
Security or Emergency Preparedness agencies to designate their state’s TRS facilities for priority restoration in the
event of state emergencies.
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general public, thus ensuring that individuals with hearing or speech disabilities have service available on
the same basis as individuals without such disabilities. We do not, however, adopt our tentative
conclusion in the NPRM to assign at least the same NSEP priority to TRS that applies to
telecommunications carriers or other telecommunications services available to the general public. As
noted by several commenters, carriers are permitted to make repairs to their own networks before
restoring service to those on the NSEP list.'®" In addition, telecommunication services for the general
public are not included in the priority system per se, but are to be restored only after the designated
priorities — such as restoring service to national security leaders, emergency service providers, and public
health officials — have been addressed.'®® Since there is no priority assignment for the general public,
according TRS providers the same priority as the general public would do nothing to ensure rapid
recovery of TRS service.'®

46. The more relevant question is whether TRS facilities perform a function that falls within
one of the NSEP categories so that certain telecommunications services or lines that support this function
would be eligible for priority restoration. If the answer to that question is yes, the next step is to identify
the particular telecommunications services and lines that should be restored. We believe, for example,
that a TRS facility might assert that it falls within the “Public health, safety, and maintenance of law and
order” category, and that therefore at least some of the circuits that connect a TRS facility to the switch
might be given a priority designation.'®* The particular circuits or lines that might be covered depend in
large part, of course, on how calls to the particular TRS facility (e.g., 711 calls) reach the facility.

47. Because the TSP program is voluntary, we are not mandating that TRS facilities apply for
priority status, but we strongly encourage them to enroll all qualifying services in the TSP program. In
this regard, they will have to work with their telecommunications carrier to identify the particular circuits
or lines that link the facility to the switch, or other circuits or lines upon which the facility relies to handle
TRS calllbss. When asked to do so, we will sponsor their applications to the NCS, as we have with
PSAPs.

48. Finally, we decline at this time to require TRS providers and states to provide an
operational plan, beyond that already required in our rules, to ensure the survivability and continued
operation of TRS facilities. However, we encourage the states and TRS providers to work together to
ensure that TRS services continue to be available in the case of an emergency, whether this means
allowing TRS facilities to remain open when a state of emergency is declared or allowing TRS employees
to travel the roads when a weather state of emergency has been declared. We will revisit this issue in the
future as necessary.

161 See, e.g., MCI (WorldCom) Comments at 2-3; SBC Comments at 2; Verizon Comments at 3.
162 See, e. 2., MCI (WorldCom) Comments at 1-3; Verizon Comments at 3.

19 To the extent that the NPRM suggested that LECs and the general public enjoy a priority in the TSP system, we
clarify that NSEP TSP priority does not typically apply to the local exchange carriers (LECs) or other common
carriers or to the general public.

1% We note that the “Public health, safety, and maintenance of law and order” category states that it covers “the
minimum number of telecommunications services necessary” to support this function. Therefore, it may be that not
all of the circuits connecting the TRS facility to the switch would be entitled to priority restoration.

195 See http://www.fcc.gov/hspc/emergencytelecom.html. As note above, several commenters suggest that the
Interstate TRS Fund pay the costs associated with TRS facilities obtaining TSP assignment (there is a cost, e.g., for
enrolling each line in the program). We agree that such costs are a “reasonable cost” of providing TRS that may be
submitted to the TRS fund administrator and included in the determination of the appropriate provider compensation
rates. We note, for example, that section 64.604(b)(4) of our rules requires TRS facilities to take certain steps to be
able to continue to operate in the event of an emergency.
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2. Mandatory Minimum Standards (Operational Standards)
a. Security of IP Relay Calls

49. Background. In the Second Improved TRS Order & NPRM, the Commission sought
comment on whether additional requirements might be necessary to ensure the security of [P Relay
calls.'® We noted that IP Relay calls involve information packets that are sent via the Internet, and that
the Internet does not have the same privacy protections as does traditional TRS over the PSTN. We
therefore sought comment on whether IP Relay calls should have a level of security using encryption that
is similar to that used in commercial transactions over the Internet. We also sought comment on whether
other security measures exist or are expected that could be used by IP Relay providers to ensure the
security of IP Relay transmissions.'®’

50. Commenters addressing the issue of security of IP Relay calls generally agree that IP
Relay users should be guaranteed the same standards of security and confidentiality that apply to
traditional TRS,'® and assert that reliance on encryption to ensure the confidentiality of IP Relay calls is
superior to other security measures available with current technology.'® A number of commenters also
support security for Internet-based TRS transmissions that would be comparable to that used in protecting
Internet commercial transactions.'”® Other commenters, however, assert that a non-relay user of the
Internet for communications such as instant messaging or email is not guaranteed encryption, and
therefore it should not be mandated for IP Relay.'”' The CA PUC states, for example, that the
Commission may want to consider IP Relay to be functionally equivalent to other means of public
Internet communication, not to commercial transactions, and cautions that, in fact, mandating certain
security levels over the Internet may potentially dampen the development or application of new
technologies for Internet access to relay.'”” The MO PSC suggests that if a relay user’s communication
contains highly sensitive information, the user can make a traditional land line text telephone call, and
forego IP Relay for that particular call.'”> MCI (WorldCom) does not support measures such as
registration, sign-ins, or passwords as a means to provide security for TRS calls.'”* MCI (WorldCom)
asserts that these steps would do nothing to increase confidentiality and that TRS users have consistently
stated that requiring registration would violate the notion of functional equivalency.'” Several
commenters also urge the Commission to not require multiple methods to ensure confidentiality, i.e.
encryption and registration, sign-ins or passwords, because imposing such requirements would lead to

1 Second Improved TRS Order & NPRM at 99 106-107.
167 14
168 See, e. 2., CA PUC Comments at 5.

199 See, e. g., AT&T Comments at 4; CA PUC Comments at 5; MCI Comments at 8; Sprint Comments at 2. MCI
(WorldCom) and Sprint note that their Internet-based TRS (i.e., IP Relay and VRS) are encrypted with secure socket
layer (SSL) security up to 128 bits, depending on the capability of the end-user’s web-browser

10 See, e.g., MD DBM Comments at 3-4; MO PSC Comments at 2; TDI Coalition Comments at 7, Reply Comments
at 3; see also CA PUC Comments at 5-6; MCI (WorldCom) Reply Comments at 3 (not opposed to the Commission
mandating a minimum level of transmission security equal to the level utilized in commercial Internet transactions).

! Towa UB Comments at 2; CA PUC Comments at 5.
' CA PUC Comments at 5-6.

> MO PSC Comments at 2.

74 MCI (WorldCom) Comments at 4.

175 MCI (WorldCom) Comments at 4.
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delays in handling IP Relay calls.'™

51. Discussion. We believe that providers of IP Relay calls should adopt measures to ensure
the confidentiality of those communications. We will not require, however, that providers adopt any
particular technology in this regard. We will allow TRS providers to determine for themselves the level
of security they will offer consumers, and the means by which they will protect the privacy of the
Internet-based TRS callers and their personal identification information, so that no aspect of a relayed
conversation is retrievable in any form. Because consumers may choose among several [P Relay
providers, we are confident that consumers will factor their desire for security into their choice of
provider. We will, of course, revisit this issue if it appears that voluntary efforts by the providers are not
sufficiently ensuring the security of IP Relay calls.

b. Emergency Call Handling over Wireless Networks

52. Background. In the Second Improved TRS Order & NPRM, we noted that dialing 911 is
the most familiar and effective way of reaching help in an emergency, and that PSAPs are required to be
able to receive direct calls from persons who use a TTY.'”” We also noted that calling 911 via a TTY is
the preferred method for reaching assistance. Nevertheless, persons with disabilities may also call a
PSAP by dialing 711 (or another direct access number) to reach a TRS facility and CA, who in turn can
call the PSAP. With respect to wireline calls, we concluded in the Second Improved TRS Order & NPRM
that emergency calls made through TRS must be routed to the “appropriate” PSAP, not necessarily the
“nearest” PSAP, based on the calling party’s telephone number and its caller location information.'™
With respect to wireless emergency calls made via a TRS facility, however, we noted that additional
challenges remain with respect to determining the appropriate PSAP because there is no correlation
between a wireless telephone number and the location of the person making the call that the TRS facility
can use to determine the appropriate PSAP to call.'”” We therefore noted that in the wireless context, in
order to route an emergency call to the appropriate PSAP, the TRS provider must have an alternative way
to identify the location of the caller and the telephone number for the appropriate PSAP for that location.
We therefore sought comment on how TRS facilities might determine the appropriate PSAP to call when
receiving an emergency wireless 711 call."*® We also sought comment on whether wireless carriers have
the capability and should be required to transmit Phase I or Phase I E911 information to TRS facilities."™’

53. Some commenters urge us not to adopt a requirement that TRS facilities route wireless
emergency calls made to the facility with a TTY device to an appropriate PSAP based on the location of
the calling party because PSAPs are already required to be able to receive direct calls from TTYs
pursuant to the ADA."* Commenters also assert that such a mandate would raise serious implementation

176 See, e.g., AT&T Comments at 4; Sprint Comments at 2.
7 Second Improved TRS Order & NPRM at 9 37.

8 We clarify below in the Order on Reconsideration what we meant by the “appropriate” PSAP in the wireline
context.

179 Second Improved TRS Order & NPRM at 9 43-45.
180 14, at 99 108-109.

'8 Phase I Enhanced 911 (E911) calls automatically report the telephone number and the location of the antenna that
received the wireless call. Phase II requires wireless carriers to provide for more precise location information (e.g.,
within 50-300 meters). See, e.g., Revision of the Commission’s Rules to Ensure Compatibility with Enhanced 911
Emergency Calling Systems, Phase II Compliance Deadlines for Non-Nationwide CMRS Carriers, Order to Stay,
CC Docket No. 94-102, FCC 02-210, 17 FCC Rcd 14841 (July 26, 2002).

182 See, e.g., AT&T Comments at 6; AT&T Wireless Comments at 2-5; SBC Reply Comments at 3-4; Sprint
Comments at 3-7; T-Mobile Reply Comments at 2-4. See also T-Mobile Reply Comments at 4, n.15; DOJ, Access
(continued....)
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difficulties for both wireless carriers and TRS providers.'® TRS providers also generally oppose such a
requirement.'®* T-Mobile also emphasizes that the use of TRS facilities to answer and route emergency
calls is not only at odds with the “direct access” requirement, but also makes such calls more time-
consuming than direct TTY-911 calls and therefore potentially less effective.'® The TDI Coalition,
however, asserts that functional equivalency requires that an emergency call from a wireless phone be
treated in the same manner regardless of whether the call goes to the PSAP through a TRS facility via 711
or directly via 911.'%¢

54. Discussion. We find that it is premature to implement guidelines for TRS facilities
routing wireless emergency TRS calls. We will defer further consideration of how TRS facilities should
respond to such calls pending further implementation of the E911 requirements. At the same time, we
will continue to monitor the handling of emergency calls via wireless networks by persons with hearing
and speech disabilities, and if we determine that these calls are not handled in an efficient manner or in
compliance with our regulations for E911 over wireless networks, we will revisit this issue. We also note
that the record demonstrates that innovative methods have been developed that allow routing of wireless
emergency calls through TRS facilities to an appropriate PSAP.'"®” SBC, for example, states if the
wireless carrier can provide E911 Phase I or Phase II data, at least one of SBC’s TRS facilities can
receive this information, even though SBC does not have the capability to then route the 711 wireless call
along with the Phase I or Phase IT E911 data received to an appropriate PSAP."® This suggests that,
under certain circumstances, it is technologically feasible to receive some emergency information and to
route emergency calls to an appropriate PSAP. Finally, we continue to advise TRS users to call a PSAP
directly via 911, rather than through a TRS facility, until such time as it is technologically feasible for
TRS facilities to direct wireless emergency calls to an appropriate PSAP.'®

(...continued from previous page)
for 9-1-1, Section I.B. (Telephone relay services are not as effective for emergencies, because they are far more
time-consuming than calls between two TTY3s).

' The record demonstrates that the receipt of Phase I/Phase II location information is a condition precedent to any
requirement that TRS facilities be capable of routing wireless emergency calls to a PSAP, and that the amount of
time required to implement automatic emergency call handling for wireless calls will be contingent on when
wireless carriers are capable of providing TRS facilities with necessary Phase I and Phase II information. See, e.g.,
Hamilton Comments at 3; Hands On Comments at 3; Wireless RERC (Research Engineering and Rehabilitation
Center) (Wireless RERC) Reply Comments at 3.

18 See, e.g., MCI (WorldCom) Reply at 3; Sprint Comments at 3-4; Verizon Wireless Comments at 5. But see, e.g.,
TDI Coalition Reply Comments at 3-4 (TDI argues that, because it has not been a requirement to do so, it is
currently not technically feasible to route emergency TRS calls to the same PSAP that would receive an emergency
call if it were placed directly by a wireless carrier).

185 See T-Mobile Reply Comments at 4. fn 14.

1% See TDI Coalition at 7-8; see also Wireless RERC (wireless providers should be required to provide the same
911/E911 information to TRS users that they provide for speaking/hearing subscribers).

187 See, e.g., MCI (WorldCom) Comments at 5-6; SBC Comments at 3-4.
188 SBC Comments at 4.

"% The record demonstrates that wireless E911 capability is limited to the E911 network deployed between wireless
carriers, LECs, and PSAPs that is accessed only by dialing 911. See, e.g., Verizon Wireless Comments at 3. We
emphasize that the paramount focus and concern must be placed on training and development of PSAP facilities to
provide functionally equivalent service to persons with hearing and speech disabilities when they dial 911, even over
wireless networks. In addition, Wireless RERC also suggests that current technology is sufficiently developed that
it would be reasonable for us to consider investigating the feasibility of requiring that pagers with Internet browsers
be able to connect with IP Relay in order to contact hearing parties and other emergency services. See Wireless
RERC Reply Comments at 3. We will defer consideration of that issue to a future proceeding.
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c. Non-Shared Language TRS

55. Background. Our regulations define “[n]on-English language relay service” as a
“telecommunications relay service that allows persons with hearing or speech disabilities who use
languages other than English to communicate with voice telephone users in a shared language other than
English, through a CA who is fluent in that language.”" In the 1998 TRS NPRM,"' we noted that “some
TRS providers may be offering ‘translation’ services to TRS users (i.e., communication between two
parties who each use a different language) including Spanish-language and ASL [American Sign
Language] translation services.”'”> We tentatively concluded, however, “that any such ‘translation” TRS,
especially foreign language translation services, are value-added TRS offerings that go beyond ‘relaying’
of conversation between two end users.”'”> At the same time, we asked whether an exception should be
made for ASL translation services. We noted that ASL is a language unique to the deaf community,” and
therefore “ASL translation services may be necessary to provide ‘functional equivalency’ to ASL

users 59194

56. In the Improved TRS Order & FNPRM, the Commission concluded that the provision of
ASL translation service was necessary to provide “functional equivalency” to ASL users.'”> We noted
that ASL is a language with a syntax and grammar different than that of English, and that because many
ASL relay users type in ASL syntax rather than in English syntax, a CA must be able to correctly translate
the ASL text message to English in order to avoid translation inaccuracies.

57. In response to the Improved TRS Order & FNPRM, the Public Utilities Commission of
Texas (TX PUC) filed a petition requesting that the Commission allow other non-shared language relay
translation service (beyond ASL to English translation service) to be reimbursable from the Interstate
TRS Fund."”® The TX PUC asserted that there is a great demand for the translation of non-shared
language through TRS."” For so many of these children, Spanish is the spoken language in their homes.
However, because these children are educated in school in ASL and English, many deaf children of
Spanish speaking families are not able to participate in family communications.'®

%047 C.F.R. § 64.601(13). By relaying a conversation in a “shared language” we mean that both the calling and
called party use the same language; therefore, in relaying the conversation the CA does not translate what is typed or
voiced from one language to another.

Y1 Telecommunications Services for Hearing-Impaired and Speech Impaired Individuals, and the Americans with
Disabilities Act of 1990, Notice of Proposed Rulemaking, CC Docket No. 90-571, FCC 98-90, 13 FCC Red 14187
(May 20, 1998) (1998 TRS NPRM).

121998 TRS NPRM at 9 39.
193 [d
194 [d

%% Improved TRS Order & FNPRM at §Y 44-46. With the exception of ASL-English translation, the Order did not
address non-shared language TRS.

1% Public Utilities Commission of Texas (TX PUC), Petition for Reconsideration, CC Docket No. 98-67 (filed
March 24, 2000). This service would require TRS providers to offer translation services for those non-English
languages common in their area, for example, Spanish-to-English conversations through a CA/translator.

"7 Hispanics are the fastest growing minority group in the deaf school age population in the United States. This is
particularly true in Texas. Schildroth & Hotto, Changes In Student And Program Characteristics. American Annals
Of The Deaf, 141(2), 68-71 (1996), Published in Hispanic Outlook in Higher Education, May 2000, Jean F.
Andrews, Ph.D. & Donald L. Jordan, Ph.D. Lamar University, Beaumont, TX.

1 There are more than 7,000 deaf children from Spanish-speaking homes in the U.S. ASL becomes the first
language for many of these Hispanic youths because it is the first language that is fully accessible to them, even
(continued....)
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58. In the Second Improved TRS Order & NPRM, we noted that multi-lingual translation
services through TRS might meet the unique needs of certain identifiable TRS user populations.'” We
therefore sought comment on whether the Commission should find that non-shared (or multi-lingual)
language translation service through relay is a form of TRS compensable from the Interstate TRS Fund.
More specifically, we asked whether provision of such service is consistent with, or necessary under, our
functional equivalency mandate. Recognizing new types of relay services offered since the Commission
originally raised this question in 1998, we also asked how, if adopted, non-shared language TRS would be
implemented for VRS, STS, and other forms of TRS, and how the service would be funded.

59. Commenters representing TRS providers and disability advocacy groups assert that non-
shared language relay should be recognized as TRS because it provides functionally equivalent relay
access to millions of deaf children, parents, or friends with Spanish speaking Americans who wish to
communicate by telephone but cannot because the persons who are deaf have been educated in ASL and
English.*® This support, however, is not unanimous. Several LECs and state utility commissions oppose
a requirement that non-shared language TRS, whether traditional TRS or VRS, be reimbursed.””!

60. Discussion. We recognize that the provision of non-shared language relay service may
satisfy a specific need for persons with hearing or speech disabilities desiring to communicate with
persons who use a different language. Nevertheless, we affirm our conclusion in the 71998 TRS NPRM
that such a service exceeds the functional equivalency mandate.*”® The Commission finds that non-shared
1anguag;):3TRS is equivalent to a translation service, which is a “value-added” service for hearing
parties.

61. We recognize, however, that states, in their efforts to tailor intrastate TRS to meet the
needs of their citizenry while meeting or exceeding the Commission’s minimum standards, may identify
the need to offer non-shared language TRS. We support, and in fact encourage, states to assess the need
for, and if appropriate offer, non-shared language intrastate TRS.”** The Commission does not find that
offering non-shared language TRS conflicts with Commission rules, but rather is an example of an entity
permissibly exceeding the mandatory minimum standards.””> We therefore agree with commenters that

(...continued from previous page)
though ASL is not the primary language used in their home. Schildroth & Hotto, Changes In Student And Program
Characteristics. American Annals Of The Deaf, 141(2), 68-71 (1996).

" Id_ at 9§ 113. In particular, we noted that in states with large Hispanic populations there are often a large number
of Hispanic children who are deaf and, as a result, do not learn Spanish. Because these children are educated in
ASL and English, many deaf children of Spanish speaking families cannot communicate with their relatives through
shared-language TRS.

2 See, e.g., CSD Comments at 5-6; Hands On Comments at 2; Sprint Comments at 8-9; TDI Coalition Reply
Comments at 5-6; MD DBM at 4.

21 See, e. g., AT&T Comments at 9; lowa UB Comments at 3; MO PSC Comments at 3; SBC Reply Comments at 4;
Verizon Comments at 12-13; also see, e.g., CA PUC Comments at 6, Verizon Reply Comments at 5, (states should
be allowed to voluntarily provide intra-state non-shared language VRS).

292 1998 TRS NPRM at 39.

203 See AT&T Comments at 7; lowa UB Comments at 3; MO PSC Comments at 3; SBC Reply Comments at 4;
Verizon Comments at 12.

% With regard to non-English relay service, we have stated in the Improved TRS Order that we urge states to [ ...]
be sensitive to changes in local demographics that may warrant the addition of non-English relay services.
Improved TRS Order& FNPRM at §31.

2547 C.F.R. § 64.605(b)(1) (certified state programs must meet or exceed all operational, technical, and functional
TRS mandatory minimum standards).
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states and TRS providers should be able to make the determination on whether to offer non-shared
language TRS.””® Because we find that this service is beyond the scope of section 225, however, even
though we encourage the voluntary provision of intrastate (or interstate) non-shared language TRS, non-
shared language TRS is not reimbursable from the Interstate TRS Fund.?’

62. Sprint proposes that any non-shared language TRS offerings should require that at least
one party be using English or ASL.**® We decline to adopt such a requirement. We believe that the
determination whether to offer such services, and the possible combinations of languages, should be left
to the states to determine.

3. Mandatory Minimum Standards (Technical Standards)
a. Call Set-up Time

63. Background. In the Second Improved TRS Order & NPRM, the Commission noted that
our TRS speed of answer rule currently requires that providers shall answer 85% of all calls within 10
seconds.”” We further noted that after a call is answered, the TRS provider may require additional time
to set-up the call, but that our rules currently do not specify a call set-up time and some consumers have
expressed frustration with the length of time it takes to set up certain TRS calls. The Commission
recognized that there may be several ways to reduce call set-up time, especially for non-traditional TRS
calls. We therefore sought comment on how call set-up can be effectively and efficiently handled for the
various forms and types of TRS with the aid of new technology or by any other methods. We also sought
comment on whether the Commission should require a specific call set-up time for various types and
forms of TRS calls, and if so, how such set-up time should be measured.*"

64. Nearly all commenters oppose any requirement that TRS providers complete the call set-
up time for TRS calls within a specific period of time. They note, for example, that call set-up times vary
significantly depending on the type of TRS call, the caller’s disability, and the caller’s preferences,
making it difficult to generalize various call set-up times.”'' Commenters also assert that specific call set-
up times are not necessary because there is a financial incentive for TRS providers to set-up the calls as
quickly as possible, since the time spent on setting up calls is not compensable from the Interstate TRS
Fund.*"? The TDI Coalition, however, suggests that the Commission could reasonably determine an
average set-up time for the various forms and types of TRS, and require that a certain percentage of all
call set-ups be completed within such a time. *"*

65. Discussion. We decline to adopt either a standard call set-up time for all forms of TRS,

2% See, e.g., CA PUC Comments at 6; MCI (WorldCom) Comments at 6-7; see also SBC Reply Comments at 4;
Verizon Reply Comments at 5.

27 We note that while ASL-Spanish VRS has been voluntarily offered, it is not reimbursable from the Interstate
TRS Fund.

298 Sprint Comments at 9.
299 Second Improved TRS Order & NPRM at § 115-117 (citing 47 C.F.R. § 64.604(b)(2)).
2017 at 117,

M See, e.g., AT&T Comments at 11; CSD Comments at 6; MCI (WorldCom) Comments at 7; SBC Comments at 5;
CA PUC Comments at 7; Sprint Comments at 10; MCI (WorldCom) Reply Comments at 5.

12 See, e.g., AT&T Comments at 10-12; CSD Comments at 6; MCI (WorldCom) Comments at 7.

13 TDI Coalition Reply Comments at 8-9. TDI Coalition states that this approach would alleviate the concern
expressed in the comments that each TRS call may have different set-up requirements that could increase or
decrease the normal set-up time.
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or specific set-up times for the various forms of TRS and types of TRS calls. We believe that it would be
difficult to determine appropriate set-up times, and that the established principle of not compensating the
TRS providers for setting up the call is sufficient incentive for providers to continue to attempt to
minimize this time period. In this regard, we urge TRS providers to set-up all TRS calls as expeditiously
as possible. At the same time, we encourage consumers to file complaints should they experience
unreasonable delays in setting up their TRS calls. Finally, we do not believe that TDI Coalition’s
suggestion for establishing standards for call set-up times, and mandating percentage-based compliance,
would be more effective in reducing call set-up times than the inherent incentive a TRS provider has to
minimize the non-compensable time their CAs are occupied.

b. TRS Facilities
(i) Communication Access Real-time Translation

606. Background. In the Second Improved TRS Order & NPRM, the Commission explained
that communication access real-time translation (CART) can be used to increase the speed of a TRS
call.*"* The Commission sought comment to determine whether TRS providers should offer CART or
CART-type services to improve the speed of TRS. We requested detailed information regarding how
CART, or similar technology and equipment, may be utilized by a TRS facility, as well as relevant
technical requirements, CA training issues, and other challenges that may exist to providing this service
through TRS.

67. Some commenters agree that CART’s greater transmission speed may shorten the
conversational lag in a TRS call.*"> They generally note, however, that the use of CART by a TRS
facility has several disadvantages. Several commenters note that there would be an insufficient number of
CART-trained CAs to meet the demand for CART if it were required for TRS, and that therefore the labor
costs for stenographers would increase and drive up the cost of providing TRS.?'® MCI (WorldCom) and
MO PSC assert that most TTY users would not realize increased communication speed from CART
because of the limited transmission speed coming from the end user’s TTY.?"” Sprint also notes that
stenographer-based CART and CART-type technologies may well become obsolete because of increasing
advances in voice recognition technology.”"® Although CART is offered in Maryland, its state TRS
administrator proposes further study before determining whether CART should be required for TRS.*"
On the other hand, because CART increases the speed of a TRS call and therefore makes it more
functionally equivalent, and it is technologically feasible to use CART with TRS, the TDI Coalition

214 Second Improved TRS Order & NPRM at 9 118-119. Communication access real-time translation (CART) is an
instant translation of the spoken word into written English using a stenotype machine, notebook computer, and real-
time software. See National Court Reporter’s Association, CART, http://cart.ncraonline.org/index.html (visited
March 26, 2004). With CART, a stenographer can type speech verbatim at a significantly higher word per minute
(wpm) rate than is possible with typing on a standard keyboard. As a result, the conversation pace proceeds at a
much higher rate (150 to 200 wpm) during a call.

213 See, e.g., Hamilton Comments at 5; MO PSC Comments at 4.

216 See, e.g., CA PUC Comments at 8; MCI (WorldCom) Comments at 8-9; SBC Reply Comments at 4; Sprint
Comments at 11-12.

' MO PSC Comments at 4; MCI (WorldCom) Reply Comments at 6.
% Jd at 12. Sprint claims that the existing voice recognition software has about a 92 percent accuracy rate.

'Y MD DBM Reply Comments at 5. We note that presently Federal Relay Service is offering a CART based service
called Relay Conference Captioning. See http://www.fedrcc.us/info/VRC.aspx. Because it remains relatively new,
we will monitor its use and reliability.
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recommends that we mandate the use of CART in the provision of TRS.**

68. Discussion. We conclude that it would be premature to require the use of CART at this
time. The record reflects that the use of CART by TRS facilities has several disadvantages that warrant
further analysis. The record also demonstrates that CART is not the only technology available that is
designed to increase communication speed in this context, and also that it is not economical to offer such
service for conference calls.”*' We will revisit this matter when it appears that CART or other
technologies such as speech recognition technology develop to the point where they not only are effective
in improving the transmission speed of a TRS call, but are also economically feasible to use for TRS.

(i) Interrupt Functionality

69. Background. In the Second Improved TRS Order & NPRM, we sought comment on the
technological feasibility of providing TRS consumers with interrupt functionality.”*> We noted that this
feature allows a TTY user to interrupt incoming text messages in order to convey a message back to the
CA, so that the TRS conversation is more like a conventional telephone conversation in which each party
can begin speaking before the other party has finished speaking.”” As a general matter, when a TTY user
is typing or receiving a TTY message he or she cannot type in response until the sending party is finished
typing on his or her TTY. We noted, however that some TRS providers were already offering some type
of interrupt functionality.”>* We sought additional information about how the interrupt functionality is
being provided, whether any non-proprietary TTY protocols are able to support interrupt functionality,
and the experiences consumers have had with use of this feature. We noted, for example, that Ultratec’s
TurboCode TTYs and other TTYs with this feature have been available for nearly a decade.””

70. Commenters assert that there are no non-proprietary TTY protocols on the market that
would enable TRS providers to offer interrupt functionality.”® The MD DBM and AT&T explain, for
example, that although interrupt functionality can be made available with consumer premises equipment
(CPE) or TTYs supported by non-Baudot protocols, >’ the vast majority of existing TTYs are supported
by the Baudot protocol for which only a proprietary type of interrupt functionality exists.”**

71. Discussion. We decline to mandate interrupt functionality at this time. First, we believe
that it is not appropriate to mandate specific TRS features that can only be provided via proprietary

20 TDI Coalition Reply at 6.

2! See, e.g., Hamilton Comments at 5; Sprint Comments at 12.
22 Second Improved TRS Order & NPRM at 9 120.

23

% Sprint Relay service offers Ultratec Turbo Code to relay users. See
http://www.sprintbiz.com/government/relay/services.html.

3 TurboCode is a proprietary protocol for Baudot code based TTY's that enables interrupt functionality. See
Ultratec’s website www.ultratec.com. Ameriphone’s Q140 protocol also enables the interrupt functionality. See
http://www/clarityproducts.com/store/Downloads/Q-90DU.pdf; see also MO PSC Comments at 4-5.

226 See, e.g., AT&T Comments at 12; CA PUC Comments at 8; Sprint Comments at 13; MCI (WorldCom) Reply
Comments at 6-7.

227 Text telephones transmit and receive coded messages. The primary code in which text telephones transmit
information is known as Baudot. The code consists of tones — a different one for each character and command on
the keyboard. The device both generates tones and translates them into characters and commands. See Franklin H.
Silverstein, Ph.D., Telecommunications Relay Service (TRS) Handbook, Empowering the Hearing and Speech
Impaired (1999).

8 See AT&T Comments at 12 n.26; MD DBM Reply Comments at 5-6.

33



Federal Communications Commission FCC 04-137

technology. Second, TRS consumers are increasingly using other forms of TRS, such as IP Relay and
VRS. With respect to VRS, it is possible for the consumer and VRS CA to interrupt one another because
they see each other signing. With respect to IP Relay, it is also technologically possible for the consumer
and the CA to interrupt each other.”” We nevertheless continue to encourage TRS providers to be
innovative with new telecommunications technologies that would further place persons with hearing and
speech disabilities on an equal footing with voice callers.

(iii) TRS Consumers’ LEC Offerings

72. Background. In the Second Improved TRS Order & NPRM, we sought comment on the
applicability of certain LEC features — i.e., anonymous call rejection, call screening, and preferred call-
forwarding™’ — to TRS. These features are all services that affect how incoming calls to the subscriber
will be handled or directed; the services respond to either the identification of the caller or the lack of
such identification. We tentatively concluded that these features should be provided to TRS customers,
whether the called party is the voice user or the TTY user, if they are offered by the subscribing TRS
customer’s local carrier and if the TRS facility can send Caller ID to the local carrier. We sought
comment on this tentative conclusion, as well as on how these features or services could be implemented
by TRS providers.

73. Commenting TRS providers note that they would be able to provide anonymous call
rejection, call screening, and preferred call-forwarding to the extent that they have the necessary
technology (such as Signaling System 7 (SS7)) and the TRS consumers subscribe to these features
through their LEC.**' TRS providers explain that these features may be provided in a TRS call only when
the TRS facility possesses the necessary technology to pass the subscriber’s ten-digit Caller ID
information to the LEC.*** Several TRS providers emphasize the need for the LECs’ cooperation in
giving the TRS provider access to the Caller ID information if the TRS provider is going to be able to
provide these LEC-based services to the TRS consumers who subscribe to them.*”

74. Discussion. We conclude that TRS providers are capable of providing anonymous call
rejection, call screening, and preferred call-forwarding as long as the TRS consumer seeking to use these
features, whether the calling party or called party, subscribes to the service. The provision of these
features is akin to provision of Caller ID, which we addressed in the Second Improved TRS Order &
NPRM.>* In that order, we concluded that “when a TRS facility is able to transmit any identifying
information, the TRS facility must pass through, to the called party, the number of the TRS facility, 711,
or, if possible, the 10-digit number of the calling party.”*> We also noted that “TRS providers are

22 . . . .
? See e.g., www.ip-relay.com; www.relaycall.com; www.sprintrelayonline.com; and www.hiprelay.com.

30 Second Improved TRS Order & NPRM at 49 121-122. Anonymous call rejection is a feature that automatically
rejects calls to the user’s number when the calling party has blocked his or her Caller ID information. Call screening
(or selective call blocking) allows a user to create a list of telephone numbers (no-call list) from which the user does
not wish to accept calls. Calls from numbers on the no-call list receive an announcement that informs the caller that
the called party is not receiving calls at this time. All calls not on the no-call list are placed to the called party.
Preferred call-forwarding allows a user to create and maintain a list of “special” telephone numbers where, if a call
is received from one of those numbers, the call will be forwarded to another number.

3! See, e.g., AT&T Comments at 12; Hamilton Comments at 5; MCI (WorldCom) Comments at 9; Sprint
Comments at 13-14.

32 See, e.g., MCI (WorldCom) Comments at 9; SBC Reply Comments at 5; Sprint at 13-14.
33 Sprint Comments at 13-14; CA PUC Comments at 9.

34 Second Improved TRS Order & NPRM at 9] 23-25.

3 I1d. at 9§ 25.
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required to observe the Commission’s rules pertaining to Caller ID and call blocking services.”*® The
same result applies here. Since the same technology that is used to transmit the Caller ID data also
enables anonymous call rejection, call screening, and preferred call-forwarding, we require the offering of
these features to the extent such features are provided by the subscriber’s LEC and the TRS facility
possesses the necessary technology to pass through the subscriber’s Caller ID information to the LEC.

75. With respect to the LECs’ cooperation in giving the TRS provider access to the Caller ID
information for the TRS provider to be able to provide these LEC-based services to the TRS consumers
who subscribe to them, we note that in the Second Improved TRS Order we required the Caller ID
transmission to the extent that the providers have access to SS7 technology or similar technology.”’ We
reach a similar conclusion here and encourage LECs to allow TRS providers access to a subscriber’s
information that would enable the TRS provider to support these features. At the same time, we remind
LECs not to interfere with TRS providers’ ability to provide functionally equivalent TRS service under
our rules, just as is the case with a consumer’s ability to have equal access to his or her interexchange
carrier of choice.”®

(iv) Talking Return Call

76. Background. Talking return call, sometimes referred to as “automatic call-back,” is a
feature widely available to non-TRS users, which allows a consumer to automatically call the last
incoming telephone call received, whether or not the call was answered. To use this feature, the user
enters a code (such as “*69”) to obtain the telephone number of the party that last called the user’s
telephone number. The customer will then receive by voice the telephone number of the last incoming
telephone call. The feature also includes an additional option for the consumer to enter another code,
such as “1,” to request that the carrier call the telephone number of the last party that called the
consumer.”’ In addition, this feature can be used to automatically call a telephone number that has been
busy once the called party hangs up (busy line monitoring).>* Because this feature relies on voice, it is
largely unusable by persons who are deaf.

77. In the Second Improved TRS Order & NPRM, we noted that in certain circumstances the
deaf TRS user might be able to use an automatic call back feature.**' We explained that we believed it
was possible for the TRS facility to provide the identification of the last party who called the TRS
consumer via the TRS facility (unless the caller’s information was blocked by the caller). We also noted
that if the TRS consumer is a TTY user, it may also be possible for the TRS facility to provide this
information via a TTY interface (i.e., by text), instead of the voice interface used by LECs. The
Commission, therefore, sought comment on the feasibility of TRS providers offering this feature and
whether this feature should be required as a mandatory minimum standard. The Commission also sought
comment on whether it was feasible for the TRS provider to do busy line monitoring to determine when
the line becomes idle and is able to receive a call.

78. Commenting TRS providers and the CA PUC agree that offering talking return call to the

36 1d. at §22.

37 Second Improved TRS Order & NPRM at §22-25.

28 See, e.g., 47 C.F.R. §64.604(b)(3).

39 See Second Improved TRS Order & NPRM at 9 123-124.
0 See id. at 123,

1 I1d. at 9 123-124.
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TRS user with a hearing disability would be either cost-prohibitive or technologically infeasible.*** Sprint
contends that the TRS provider would have to build and operate a large database that would capture and
store the last called number for each call placed through its TRS platform.*** Hamilton and the MO PSC
contend that this feature depends on a TTY or CPE that enables such functionality.*** Hamilton points
out that this feature is available only in a “station-to-station” environment, and not when an operator, or a
CA in the case of TRS, is involved in the call.?* The TDI Coalition, however, emphasizes that because
TRS providers have the obligation to ensure the functional equivalency of TRS, they should place much
effort in facilitating the talking return call feature for TRS consumers.**®

79. With respect to busy line monitoring, some TRS providers oppose having to offer this
feature because the TRS provider would have to undertake an extensive network build-up.**’ For
example, a provider would likely be required to have a separate line to monitor the busy line, and such
“monitoring lines” would not be used for the provision of other TRS services, and therefore would be
underutilized, increasing costs of providing TRS services.”**

80. Discussion. We will not require the talking return call and busy line monitoring features
at this time. We find that the feasibility of TRS providers offering the talking return call feature depends
on the technical capability of a TRS user’s TTY or CPE, and that presently no TTY or CPE is capable of
offering a LEC-based talking return call feature. We also agree with the commenters that it is not
practical to offer busy line monitoring because requiring a CA to monitor a busy line involves the CA
waiting idly on line for an unforeseeable length of time until the line becomes available, at which time the
CA will need to call the TRS user to inform the TRS user of the intended called party’s availability.
Furthermore, our TRS reimbursement scheme does not provide for compensating a CA’s idle time. We
conclude that busy line monitoring would be unduly burdensome to the TRS provider and to the TRS
user.

c. Technology
(i) Speech Recognition Technology

81. Background. In the Second Improved TRS Order & NPRM, the Commission sought
further comment on computer-assisted speech recognition technology (SRT), sometimes referred to as
voice-to-text (VTT) technology, and its possible use in the TRS environment.** We noted that SRT

2 See, e.g., CA PUC Comments at 10; Hamilton Comments at 6-7; lowa UB Comments at 3; MCI (WorldCom)
Comments at 9-10 (this feature will work only if the LECs make the voice announcements associated with *69
accessible via TTY); Sprint Comments at 15 (the build-up requires a separate line to monitor the busy line and that
such “monitor lines” would not be used for the provision of other TRS services that would be underutilized).

¥ Sprint Comments at 14. Sprint adds that they are unaware of any demand within the deaf and hard-of-hearing
community for this type of functionality. See also MCI Comments at 9-10.

244 See, e.g., Hamilton Comments at 5; MO PSC Comments at 5.
2% Hamilton Comments at 7.

24 TDI Coalition Comments at 12. See also MO PSC Comments at 5; Sprint Comments at 14; CA PUC Comments

at 10. CA PUC recommends the Commission allow for a sufficient amount of time for testing and research to see if
offering such a feature is feasible in a TRS environment. lowa PUC Comments at 3. Iowa PUC supports mandating
such feature if it is technologically feasible.

7 See, e.g., Hamilton Comments at 7; Sprint Comments at 14; MCI (WorldCom) Comments at 9-10.
¥ Sprint Comments at 15.

9 Second Improved TRS Order & NPRM at 4 125. With VTT or speech recognition technology, the CA, instead of
typing, re-voices the voice caller’s message into a specialized speech recognition device that translates the speech
into text.
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could significantly shorten the time it takes for the voice caller’s message to be converted into text, and
therefore could greatly improve the use of TRS. The Commission noted, however, that it lacked
sufficient information on this technology to require its use by TRS providers, and therefore sought
comment on the current status of the development of speech recognition technology, including the extent,
if any, to which TRS providers have already integrated speech recognition technology into their
operations.

82. Although some commenters note that use of SRT is becoming increasingly prevalent,”"

other commenters also assert that further research and development of such technology is necessary
before its use can be mandated for TRS.?' Several commenters also suggest that we should not mandate
the use of SRT because the market, and not regulation, should drive its availability in the TRS industry.***
In addition, two commenters report that there is no non-proprietary SRT available for use by TRS
providers.*>?

83. Discussion. We conclude that it is premature to mandate the use of SRT by TRS
facilities. Such technology remains in an experimental stage, and there is no non-proprietary SRT
available for use by TRS providers. We will, however, closely monitor the development of SRT and may
revisit this matter in the future.”>* We believe that the use of any technology, such as SRT, that can
substantially speed up a TRS call is important to the provision of TRS consistent with the functional
equivalency mandate.

(i) Transmission Speed

84. Background. In the Second Improved TRS Order & NPRM, we noted that text-based
TRS calls generally take four times as long as similar voice-to-voice calls, and therefore that faster
transmission speeds for text-based TRS calls would move the speed of such calls closer to that of voice-
to-voice calls.”> We therefore sought comment on whether improved transmission speeds for the TTY
leg of a TRS call is technologically feasible, and whether mandating improved transmission speeds would
be compatible with legacy TTYs.

85. The few commenters on this issue have not proposed a specific requirement that would
promote increased transmission speed. Rather, they recommend that we encourage continued research
into this issue.**

86. Discussion. We conclude that it is premature to mandate any particular transmission
speed technology. Such technology continues to develop. At the same time, the sharp increase in the use
of IP Relay and VRS may render this issue less relevant to the evolution and growth of TRS.
Nevertheless, we will continue to monitor the development of technology that can enhance the
transmission speed of TTY-based TRS calls.

20 See, e.g., Hamilton Comments at 4-5; Relay Nevada Administrator Comments at 1-2; TDI Coalition Comments
at 13.

! Relay Nevada Administrator Comments at 1-2; TDI Coalition Comments at 12.

2 See, e.g., SBC Reply Comments at 5; Sprint Comments at 15-16.

3 CA PUC Comments at 10. Ultratec’s CapTel service uses its proprietary SRT.

% Several TRS providers have undergone SRT trials, using technology such as Ultratec’s FasTran.
3 Second Improved TRS Order & NPRM at § 126.

236 See, e. g., Hamilton Comments at 4; MO PSC Comments at 6; TDI Coalition Comments at 12-13.
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(iii) TTY Protocols

87. Background. In the Second Improved TRS Order & NPRM, we noted that we previously
sought comment on the use of new transmission TTY protocols, such as the V.18 protocol, for TTYs and
similar products that might improve the interconnection of TRS facilities or TTYs with wireless
devices.”” We also noted, however, that we had not received adequate information on this issue;
therefore, we sought further comment regarding the extent to which innovative non-proprietary protocols
for TTY products are currently being used and could be used by TRS providers. We note that our rules
presently require that TRS be capable of communicating with ASCII and Baudot formats.*®

88. The record demonstrates that there are no new non-proprietary TTY protocols available on
the market.” The TDI Coalition nevertheless recommends that the Commission encourage the adoption
and prompt implementation of new, faster TTY protocols as soon as they are commercially available and
have widespread use among TTY users.>®

89. Discussion. We will not mandate the use of additional TTY protocols. We recognize that it
is desirable to make TRS “universal” for all types of callers by ensuring its compatibility with various
TTY protocols. The record reflects, however, that presently there are no TTY protocols available that are
not proprietary, and we will not mandate proprietary protocols.”®’ Nevertheless, this is an issue we will
continue to monitor.

4. Public Access to Information and Outreach

90. Background. In the Second Improved TRS Order & NPRM, we noted that although our
mandatory minimum standards require providers to take certain steps to inform the general public about
TRS,** the rule may not be fully effective. We therefore sought comment on a variety of issues
regarding the public’s access to information about TRS and outreach.”®” In particular, we sought
comment on the effectiveness of current outreach efforts, the availability of state programs to serve as
models for a national program, and the types of additional outreach requirements that might be required
for TRS providers and states.”** We also sought comment on the role, if any, federal funding should have
in these efforts, including whether, if the Commission were to require a coordinated outreach campaign
(instead of, or in addition to, the outreach required of individual TRS providers), such a campaign could
be supported by the Interstate TRS Fund. We noted that our rules provide for payments from the
Interstate TRS Fund to compensate eligible TRS providers for their reasonable costs of providing
interstate TRS.® We sought comment on whether the Interstate TRS Fund may be used to compensate
third parties (i.e., non-providers) for the cost of a coordinated outreach program.”*® We also sought
comment on whether the cost recovery provisions of section 225 require that portions of an outreach

7 Second Improved TRS Order & NPRM at § 127.

28 47 C.ER. § 64.604(b)(1).

9 See, e.g., Sprint Comments at 15-16; TDI Coalition Comments at 13; SBC Reply Comments at 5.
20 TDI Coalition Comments at 9.

2! Second Improved TRS Order & NPRM at § 127.
26247 C.F.R. § 64.604(c)(3).

63 Second Improved TRS 